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A. INTRODUCTION

This case involves the standing of a city, with its broad
responsibility and authority for police powers within its boundaries, to
address the issue of the location of a liquor licensee after the deregulation
of liquor by Initiative 1183 ("I-1183"). The Washington State Liquor
Control Board (“WSLCB”) acknowledges that the City of Burlington
(“City”) had standing in the administrative process before the WSLCB to
challenge the relocation of a liquor license by the Singhs and HK
International, LLC (“license applicants™). Indeed, by statute, the City was
entitled to notice of such an application and had a right to demand a public
hearing on the application (a hearing the WSLCB arbitrarily denied the
City). The trial court here concluded that despite the City’s obvious police
power inferest, its statutory right to notice, and its participation in the
administrative process, it lacked standing to seek judicial review under the
Administrative Procedures Act, RCW 34.05 (“APA”) of the WSLCB's
grant of the relocation of the liquor license, as the trial court orally ruled.

The trial court’s standing decision is unsustainable, and the
WSLCB had no authority under I-1183 or otherwise to relocate the liquor
license here.

B. ASSIGNMENTS OF ERROR

(1) Assignments of Error
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10.
12.

13.

8.
number 2,

9.
number 3.

10.

number 4,

11.

number 5.

@
1.

The trial court erred in entering its October 25, 2013 order.

The trial court erred in entering Findings of Fact number 3.

The trial court erred in entering Findings of Fact number 5.

The trial court erred in entering Findings of Fact number 6.

The trial court erred in entering Findings of Fact number

The trial court erred in entering Findings of Fact number

The trial court erred in entering Findings of Fact number

The

The

The

The

trial court

trial court

trial court

trial court

erred

erred

erred

erred

in entering Conclusions of Law

in entering Conclusions of Law

in entering Conclusions of Law

in entering Conclusions of Law

Issues Pertaining to Assignment of Error

Did the trial court err in concluding that a city
lacked standing to seek judicial review under the APA of an
adverse decision of the WSLCB on licensure when it is undisputed
that the city had standing in the administrative process before the
WSLCB and had a statutory right to notice of such a license
application and to object, and the city generally had an interest in
such a license associated with its police power authority?
(Assignment of Error Numbers 1, 10, 11).
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2. Did the trial court abuse its discretion in refusing to
consider declarations on standing when the WSLCB raised
standing for the first time in its response to City’s opening brief on
the merits, and the trial court specifically requested supplemental
materials on standing, where such materials were pertinent and
necessary for the standing decision? (Assignment of Error
Numbers 1, 7, 9).

3. Did the trial court err in concluding, contrary to its
oral decision, that the WSLCB properly permitted a license
applicant to relocate its license where the WSLCB refused to
conduct a hearing on such relocation, nothing in the Liquor Act or
I-1183 authorized relocation, and the WSLCB had no policy or
rule in place permitting such relocations? (Assignment of Error
Numbers 1, 2-6, 8-9, 11).
C. STATEMENT OF THE CASE

In December 1933, the Twenty-First Amendment to the United
States Constitution was ratified and went into effect, ending Prohibition.
U.S. CONST. amend. XXI; Costco Wholesale Corp. v. Maleng, 522 F.3d
874, 881 (9th Cir. 2008) (“Maleng”). The effect of the Twenty—First
Amendment was to give the states broad regulatory power over liquor
sales within their territories. Joseph E. Seagram & Sons, Inc. v. Hostetter,
384 U.S. 35, 42, 86 8. Ct. 1254, 16 L.Ed.2 336 (1966). In Washington,
the Legislature crafted a unique regulatory scheme through passage of the

Washington State Liquor Act (“Liquor Act™) in 1934.! Laws of 1933, Ex.

' The Liquor Act is also referred to as the Steele Act. See Costco Wholesale
Corp. v. Hoen, Finding of Fact No. 2, 2006 U.S. Dist. LEXIS 27141 (W.D. Wash. April
21, 2006), corrected, Costco Wholesale Corp. v. Hoen, 2006 U.S. Dist. LEXIS 27966
(W.D. Wash. May 9, 2006), aff’d in part and rev’d in part sub. nom., Costco Wholesale
Corp. v. Maleng, 514 F.3d 874 (Sth Cir. 2008).

Brief of Appellant - 3



Sess., ch. 62; Title 66 RCW; Hi-Starr, Inc. v. Liguor Control Bd., 106
Wn.2d 455, 460, 722 P.2d 808 (1986). Under that Act, the State retained
exclusive control over the sale of spirits” through State and contract stores.
Washington Ass’n for Substance Abuse and Violence Prevention v. State,
174 Wn.2d 642, 648, 278 P.3d 632 (2012), (“WASAV*); former RCW
66.16.010 (2005).

When it enacted its statutory scheme for regulation of liquor, the
State preempted local government from having any power to license the
sale of, impose excise tax upon, or to license the sale or distribution of
liquor. RCW 66.08.120. However, the Legislature recognized that liquor
sales, and the establishments that sell liquor, can and do foster adverse
social effects including crime, drunkenness, and other social problems.
Accordingly, the Legislature specifically exempted local government from
the broad sweep of preemption and recognized that counties and
municipalities have the power to adopt police ordinances and regulations,
which do not conflict with WSLCB rules. Local governments were also
given responsibility for investigating and prosecuting violations of the
Liquor Act pursuant to RCW 66.44.010, including violations relating to

minors (RCW 66.44.270) and open container prohibitions. In enacting

? The term “spirits” is defined by state law to mean “any beverage which
contains alcohol obtained by distillation, including wines exceeding twenty-four percent
of alcohol by volume.” RCW 66.04.010(33).
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this statutory scheme, the Legislature recognized the importance of the
legitimate police power interests of local governments, including those
specifically related to minors. The trial court found: "The City of
Burlington is entrusted with ensuring public safety, including the
prevention of minors obtaining alcohol, and fighting crime." CP 224 (FF
11).

In addition, the statutory scheme created for licensing
establishments that would sell liquor also specifically recognized the
important role of local government in representing its citizens on lquor
sales and the importance of avoiding the location of liquor sellers near to
schools, churches, and public institutions. Accordingly, RCW
66.24.010(8) provides that before the WSLCB issues a new or a renewal
of a license it must give notice to the chief executive officer of any city in
which the premises to be licensed are located. Such city has a right to file
written objections with the Board against the applicant or the “premises
for which the new or renewal license is asked.” In addition, the statute
provided the city right to request a hearing on whether a license should be
granted for the premises, which the applicant is asking, be licensed. In
deciding whether to issue a license, the WSLCB is required by statute “to
give substantial weight” to the objections of any city based upon chronic

illegal activity, that threatens the public health, safety, or welfare of the

Brief of Appellant - 5



city. RCW 66.24.010(12). The statute also required the WSLCB to give
“due consideration” to the location of the business to be licensed with
respect to the proximity of churches, schools, and public institutions.
RCW 66.24.010(9). Parks are defined as “public institutions” under the
statute, Id.

Although periodically challenged in the courts and amended from
time-to-time by the Legislature, the essential attributes of the Liquor Act —
including the state monopoly over the sale of spirits - remained largely
unchanged from the date of its passage through the early years of the
current decade. WASAYV, 174 Wn.2d at 659. While grocery stores were
licensed by the WSLCB to sell wine, the WSLCB’s control over the sale
of spirits remained strict. Compare, e.g, former RCW 66.28.280
(permitting private sale of wine) with former RCW 66.16.010 (state
control of sale of spirits). More recently, however, efforts to reform the
state’s liquor regulation system were initiated through legislation and
initiatives to the people. WASAY, 174 Wn.2d at 649,

In 2004, Costco filed suit against the WSLCB, challenging various
of its regulatory provisions. Costco Wholesale Corp. v. Hoen, 407 F.
Supp.2d 1234 (W.D. Wash, 2005), qff'd in part and rev'd in part, 522

F.3d. 874 (9th Cir. 2008). The WSLCB ultimately prevailed with respect
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to all but one of the regulations that Costco sought to invalidate. See
Maleng, 522 F.3d at 904.

Costco and other liquor reform promoters subsequently supported
various attempts to rewrite Washington’s liquor regulations through
legislation and initiatives to the people. WASAY, 174 Wn.2d at 649. In
2010, Costco backed Initiative 1100, a liquor privatization measure.
Washington Secretary of State, Checking out I-1100 (July 8, 2010)
(available at http://blogs.sos.wa.gov/FromQurCorner/index.php/2010/07/
checking-out-i-1100/). In 2010, no fewer than five bills were introduced
in the Legislature seeking to privatize the sale of spirits, including HB
2845 (direction to WSLCB to prepare a report regarding privatization of
liquor sales); SB 6840 (companion bill to HB 2845); SB 6204 (companion
bill to HB 2845); HB 2890 (privatization of liquor sales through “liquor
franchise holders™); and SB 6886 (privatizing of liquor sales to include
closing of all state liquor stores and distribution facilities). The liquor
reform promoters’ legislative attempts at reform were ultimately
unsuccessful. WASAV, 174 Wn.2d at 658.

But on November 8, 2011, Washington voters passed Initiative
1183: the liquor privatization measure.” AR 1; WASAV, 174 Wn.2d at

646. By all accounts, “I-1183 dramatically changed the State's approach

* 1-1183 is provided in Appendix A.
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to regulating the distribution and sale of liquor in Washington.” 7d. at 649.
As found by our Supreme Court, I-1183 was designed to address the
primary concerns that its supporters felt had impeded prior attempts to
reform Washington's liquor laws, including “limiting the number and type
of retail outlets that would sell spirits for off-premises consumption.” Id.

Under 1-1183, a license to sell spirits at retail could only be issued
for those retailers whose premises were comprised of “at least ten
thousand square feet of fully enclosed retail space within a single
structure.” 1-1183 § 103(3)(a); RCW 66.24.630(3)(a). At the same time,
an exception to the minimum square foot requirement was provided for
former state liquor stores, and contract liquor stores.* 1-1183 § 103(3)(c);
RCW 66.24.630(3)(c). The exception was made necessary by 1-1183’s
direction to the WSLCB that it close all state liquor stores, and auction off
the right to operate the former state stores at the same locations as the
stores had previously been operated. AR 1; I-1183 § 102(2)(c); RCW
66.24.620; WASAY, 174 Wn.2d at 650.

As the WSLCB stated in its explanatory materials prepared for the

auctions, the right to operate a liquor store that did not meet the minimum

* Prior to enactment of I-1183, spirits were sold in the state through liquor
stores operated by the state, and through closely regulated “contract liquor stores,”
operated by private parties pursuant to an agreement with the State. See WASAV, 174
Wn.2d at 648. The case at bar concerns a state liquor store, and contract stores are not
addressed herein,
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size requirements was “a special right,” and a “special exception” to the
law that was “granted on a very limited basis,” and applied only to those
stores that occupied, in the words of the WSLCB, their “current footprint.”
AR 1. Further, the owner/purchaser of the right would be authorized to
“establish a liquor retail business at the original state liquor store location
without challenge by the local jurisdiction.” Id. The WSLCB’s materials
accurately reflected the precise language of 1-1183, which directed the
WSLCB to sell by auction the right to “operate a liquor store upon the
premises” at each “state-owned store location.” 1-1183 § 102(4)(c); RCW
66.24.620(4)(c).

The WSLCB went on to opine in its explanatory materials that if a
successful bidder was not able to reach agreement with the landlord of the
premises, the bidder’s options were to (1) resell their acquired right to
another individual; (2) request an alternative location through the WSLCB
licensing process; or (3) hold their right for future action. AR 3. The
opportunity to request an alternate location is a departure from the
initiative’s language.

The state liquor store auctions proceeded on-line. AR 1. The
terms and conditions of the store auctions included a disclaimer clause,
which provided that bids on the stores were “as is, where is.” AR 6. In

addition, the terms and conditions made clear that bidders were competing
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for the right to apply for a spirit retail license “associated with the location
of the former state liquor store in its current footprint.” AR 7. The terms
and conditions went on to state that, “in the cvent the winning bidder is
unable to reach agreement with the landlord, they may request the
relocation of the right to another address within one (1) radius mile of the
state store location.” Id.°

The auction of rights to operate retail sales in former state liquor
stores, including the one at issue here, concluded on April 20, 2012. AR
1; 1-1183 § 102(3)(c).

In the auction for the stores, the license applicants entered a
winning bid for former WSLCB Store No. 152. AR 14. Former Store No.
152 was located at 914 South Burlington Boulevard, in Burlington. AR
15. The license applicants immediately notified the WSLCB that it did
not plan to open the store at its then-present location. AR 12.°

In early May 2012, the license applicants executed and delivered to

the WSLCB three documents — an inventory sales agreement, an auction

3 There is nothing in the administrative record to indicate where the one mile
radius was derived from or the right of the WSLCB to provide for moving the location
from the site of the former state store. Moreover, in drafting the terms and conditions;
the WSLCB included a term that allowed the auction winner to move the location of a
former state store if the auction winner could not arrange to lease the former state store
location pursnant to an “adopted interim policy,” which was a “prequel” to formal
rulemaking to adopt the relocation in rule form.

8 AR 12 is entitled State Store Award Winner Appointment, and is undated.
AR 12 is further referenced in AR 15, which is dated May 7, 2012.
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rights registration form, and a store relocation request.” The inventory
sales agreement memorialized the terms and conditions of the sale of the
inventory of former Store No. 152. AR 15-16. Consistent with the
applicant’s prior notificatior, see AR 12, the Agreement recites the
applicant’s intent to move the former liquor store to a different location.”
AR 15. The auction rights registration form was notarized, and identified
Hakam Singh as the individual who had bid on former Store No. 152 at
the on-line auction. AR 19. Inconsistent with the inventory sales
agreement, the registration form recited that upon payment of the bid
amount; Mr. Singh would be “awarded the exclusive rights to apply for a
spirit retail license at the [same location as the former Store No. 152]
within the square footage previously associated with the state liquor
store.” The third document submitted was the store relocation request.
AR 23. The license applicants proposed moving the former Store No. 152
to an existing Mini-Mart. As justification for the requested relocation, the
license applicants stated that the “Landlord Refused to Lease.” Id.

On June 27, 2012, the WSLCB approved the license applicants’

request to relocate the former state liquor store to a Mini-Mart it was then

7 The sales agreement, AR 12, was executed on May 7, 2012 by both the license
applicants and a representative of the WSLCB; it appears to be accompanied by a check
of that same date. AR 18. The registration form was executed by the license applicants
and notarized on that same day, however there is no indication of when it was received
by the WSLCB,

Brief of Appellant - 11



operating in the City. AR 23. Policy No. BIP-04-2012, which purports to
provide guidelines as to the relocation of former state liquor stores, went
into effect over two months later, on September 1, 2012. CP 133-37.

Former Store No. 152 was located adjacent to, and surrounded by,
other retailers and commercial service providers. The site of the former
store was not near any schools, parks or playgrounds, or similar areas
where children congregate or would ordinarily pass by. CP 160.

By contrast, the Mini-Mart, which was licensed by the WSLCB, is
a convenience store that still sells gas. CP 164. It is located just over 500
feet from the property of Burlington-Edison High School. CP 164; AR
395 It is also located close to numerous multi-family housing
developments. CP 164. Significantly, it is immediately adjacent to Harry
Ethington Memorial Park where store advertising can be seen. CP 164-65.
Because of the multi-family developments, the location of the high school,
and the park, minors wiil regularly come into contact with the new liquor
store. CP 163-65.

On May 14, 2012, the WSLCB notified the City that license
applicants had applied for a liquor license at a new location, 157 South
Burlington Boulevard in Burlington, WA. AR 36. The cover letter from

the WSLCB Director of Licensing & Regulation Alan Rathbun stated that

8 If it were just a few feet closer, the WSLCB would statutorily have to deny the
license. RCW 66.24.010(9)(a).
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the license applicants’ location is a former state liquor store. In providing
the notification, the Director informed the City as follows:

The Board may not deny a Spirits Retailer license to an

otherwise qualified holder of a former state liquor store

operating rights sold at auction. Therefore, this notice is

being provided to you as an informational courtesy only.

Included with the cover letter was a notice form. AR 36.° The form stated
that it was provided “as required by RCW 66.24.010(8). RCW
66.24.010(9) requires the WSLCB to identify and give notice to schools,
churches, and other “public institutions™ of the license application because
that statutory section requires the WSLCB to give “due consideration” to
the “location of the business ... with respect to the proximity” to those
institutions.

RCW 66.24.010(9)(a) defines "public institutions" as "institutions
of higher education, parks, community centers, libraries, and transit
centers." Yet the WSLCB form, Application Processing Report/License
Review, fails to conform to the statute and defines a public institution as a
"public college or university." AR 33. No notice was provided to the

City under this section although a park is adjacent to the proposed location

and WSLCB officials were familiar with the site. AR 36, 41.

® The cover letter is attached as Appendix C. The WSLCB had the statutory
responsibility to prepare a proper agency record. It failed to include its own
communication with the Mayor of Burlington.
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The City responded by letter stating its objections to the relocation
of the licensee on June 1, 2012. AR 36-39. In its letter, the City pointed
out that the location proposed by the licensee for the former Store No. 152
by license applicant was at a different physical location than the store had
been at when operated by the WSLCB. AR 37. The City further observed
that the clear language of I-1183 did not allow a former State liquor store
to be moved unless the liquor store met the 10,000 square foot minimum
established by I-1183; and that the initiative itself as well as the Voter’s
Pamphlet that explained the consequences of the adoption of the initiative
were unambiguous, that former state liquor stores would not be allowed to
be relocated to convenience store/gas stations as proposed by the license
applicant. AR 37-39. City also informed the WSLCB:

Moreover, we also observe that the proposed location is the
site of numerous activities requiring law enforcement
involvement. The Burlington Police Department has
logged many calls to the proposed license location,
reflecting the high level of crime that occurs at the
licensee’s location.

Finally, we believe a liquor store is incompatible with the
land use in the area, and particularly incompatible with the
Burlington High School, which is situated just beyond 500
feet from the entrance to the proposed location. High-
school aged children frequent this area on their way to or
from school, and many purchase soft drinks, candy, ice
cream, and other products typically available at a
convenience store. Adding liquor to the products sold at
this location will necessarily bring children into frequent
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close contact with those individuals who commit the crimes
that plague the Skagit Big Mini-Mart.

AR 39.

The City requested that the WSLCB to hold a hearing pursuant to
Title 34 before granting the license. An applicant, Mr. Singh, was
informed of the City's objection on June 5, 2013, and asked to respond by
June 19, 2013. The letter stated if the applicant was not heard from, the
WSLCB could close the application. AR 21. No timely response was
forthcoming. Yet the WSLCB continued to process the application. On
July 12, 2012, Singh finally asked that the application be sent to the
Licensing Director. He also asked for a hearing which the WSLCB never
held. AR 40. The WSLCB refused to conduct such a hearing and
provided no basis for its refusal. AR 28. On June 27, 2012, the WSLCB
authorized the license applicants to relocate their license to the location of
the Mini-Mart. AR 23. That very day the WSLCB solicited comments
from its enforcement officer, Roxanne Johnson, and asked Johnson if she
had any comments regarding the same South Burlington Boulevard
location when she was asked to respond, Johnson was told there was
urgency in doing so because; "I'm hoping to get this application moved to
management as soon as possible." AR 41. Johnson responded that day

stating one of the Investigative Aides she worked with goes to a nearby
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high school, and stated to Johnson that he knew “kids who buy alcohol
from [HK Internationals’ existing mini-mart] all the time.” Jd. Johnson
went on to state that she had surveilled the store, and had observed “a
stream of kids from the high school go into the store.” Id. "As a liquor
officer and parent, I am concerned a spirits license for this premises is an
invitation to add to the serious problem of youth access to alcohol." Id.

On August 31, 2012, the Licensing Director of the WSLCB issued
a Statement of Intent to Approve Liquor License Over the Objection from
the City of Burlington. AR 28-31. The City was granted no right to
appeal to the WSLCB. AR 31.

The Statement specifically recognized that the City challenged the
authority of the WSLCB to transfer a liquor license from the location of a
former state store, but made these findings:

33 The City did not demonstrate any conduct that

constitutes chronic illegal activity as defined by RCW

66.24.010(12) at this times.

3.4 The challenge of the board’s interpretation of I-1183 is

not grounds for license denial.

AR 30, 49-50,

The WSLCB did not consider the differences between the location

of the former state store and the new Mini-Mart location adjacent to a high

school, a park, and multi-family housing projects. The final order of the

WSLCB was issued without hearing on September 11, 2012. AR 49-53.
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Nowhere in the administrative record is there a challenge to the standing
of the City to present objections to the license, or any finding that the City
lacked standing. Id. The City timely appealed the WSLCB’s decision to
the Thurston County Superior Court. CP 5-13. The case was assigned to
the Honorable Christine Schaller.

When the matter was before the trial court, the WSLCB never
moved pursuant to CR 12 to dismiss the City’s case on the basis of
standing or jurisdiction. After the City filed its opening brief, for the first
time, the WSLCB challenged whether the City had standing for judicial
review pursuant to RCW 34.05.530. CP 124-28. The WSLCB later
conceded the City had standing in the administrative process. RP 5. The
trial court found the City had standing in the administrative process. RP
23,

After the standing issue was raised by the WSLCB and the City
replied, the trial court at its hearing on July 19, 2013, invited the parties to
"supplemental the record” to address the issue of standing which the City
understood to mean that it could submit briefing and evidence on this issue
as allowed by case law. RP 16-19; RP (7/19/13):40. The City did so and
submitted three declarations from Mayor Steve Sexton, Police Lieutenant
Tom Moser (noting Burlington police have responded to the Mini-Mart on

202 occasions since January 2009, as distinct from the former state store
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location of 22 occasions) and Planning Director Margaret Fleek. CP 156-
58, 163-64, 167-69. The WSLCB moved to strike the declarations,
claiming the appeal had to be limited to the administrative record and that
the City should have moved to supplement the record if it desired to
provide new evidence for the court’s consideration. CP 188-91."

On August 23, 2013, the trial court heard additional argument and
issued its oral opinion, ruling that the WSLCB lacked the legal authority
to allow a former state run liquor store to relocate (a finding entirely
missing from the findings and conclusions entered by the trial court on
October 25, 2013)."" 1t also ruled the City lacked standing to pursue its
judicial appeal. In granting the WSLCB’s motion to strike the City’s
declarations, the trial court ruled that the City had supplied to the
declarations “too late” when it made it submitted the declarations after the

court invited the parties to supplement this record on standing. The court

indicated it really only wanted briefing, even though the court apologized

' The WSLCB’s argument on supplementation of the record is odd as that is
precisely what the City did.

" The trial court stated in its oral ruling: "Nothing in the initiative allows
relocation.” RP 30-32. It went on to reject the WSLCB's argument that the
initiative/statutory language was ambiguous: "The term 'freely alienable’ does not create
ambiguity. It simply means that the winning bidder can sell the right to another person.”
RP 30. It also rejected the argument that the State never owned the store, finding "it
owned the business." RP 31. "The plain meaning of this initiative is clear, and the
phrase does not create ambiguity." RP 31-32.

The court concluded: "Based upon that, if I were to get to a final ruling, I would

find that Board acted outside its statutory authority. I would find they erroneously
interpreted and applied the law." RP 32.
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“insomuch as the Court may have caused any confusion” as to whether
additional declarations would be allowed. It found in its oral ruling that if
the City had supplied the same declaration on reply they would have been
considered. RP 21. The trial court’s final order was entered on October
25,2013. CP 221-24. This timely appeal followed.

D. SUMMARY OF ARGUMENT

The City has standing to seek judicial review under the APA with
regard to the WSLCB’s decision to allow the transfer of a liquor license to
an inappropriate site in Burlington near a school and a park. The Liquor
Act contemplates City standing given the notice requirement as to such a
decision to the City and the City’s right to demand a hearing on such a
license. The City has standing under RCW 34.05.530.

The ftrial court abused its discretion in refusing to consider
declarations on standing when it specifically invited the parties to submit
additional materials on standing.

The WSLCB had no authority under statute, rule, or policy to
permit the transfer of liquor license and should have held a hearing on the
license application. The location of the liquor licensee, close to a school
and park was inappropriate.

E. ARGUMENT
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(1)  Principles Applicable to an APA Judicial Review
Procecding

The APA governs judicial review of administrative action taken by
the WSLCB. Under the APA, there are three categories of judicial review:
(1) rules review, RCW 34.05.570(2); (2) review of adjudicative orders,
RCW 34.05.070(3); and (3) review of other agency action, RCW
34.05.570(4). The latter two types of review are at issue here.,

The City bears the burden of demonstrating that the WSLCB erred.
RCW 34.05.570(1)(a); In re Martin, 154 Wn. App. 252, 260, 223 P.3d
1221, review denied, 169 Wn.2d 1002 (2009).

In reviewing administrative action, the Court sits in the same
position as the superior court, applying the standards of the APA directly
to the record before the agency. City of Redmond v. Cent. Puget Sd.
Growth Mgmt. Hearings Bd., 136 Wn.2d 38, 45, 959 P.2d 1091 (1998).

In the portion of the appeal under RCW 34.05.570(3),'* the
WSLCB’s adjudicative decision to grant a relocated liquor license at a
new site (the Mini-Mart) different from the location of the state store that
had the license auctioned off, the City is entitled to relief because: (b) the

order is outside the statutory authority or jurisdiction of the WSLCB; (c)

2 A contested licensure application constitutes an adjudicative proceeding.
RCW 34.05.422(1)(b). The agency’s decision on such a licensure decision is judicially
reviewed under RCW 34.05.570(3). See Appendix D.
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the WSLCB engaged in an unlawful procedure or decision-making
process, or failed to follow a prescribed procedure; (d) the WSLCB has
misinterpreted or misapplied the law;"? (e) the WSLCB'’s order is not
supported by substantial evidence;'* and (i) the order is arbitrary or
capricious.'’

The portion of the appeal arising under RCW 34.05.570(4)(c),

“other agency action,” the City is entitled to relief because by denying its

¥ With respect to these legal decisions, this Court decides questions of law de
novo, without deference to agency views. Quadrant Corp. v. State Growth Mgmt.
Hearings Bd., 154 Wn.2d 224, 233, 110 P.3d 1132 (2005). In some instances, where an
administrative agency makes a legal decision, its determination is afforded weight by the
courts. But this is not one of those times. Standing is a threshold legal issue for the
courts. Moreover, where the issue is one of statutory interpretation, this Court need give
any deference whatsoever to the WSLCB'’s decision unless the ruling is that of the
agency charged with the statute’s interpretation, the statute is ambiguous, and the statute
falls within the agency’s expertise. Bostain v. Food Express, Inc., 159 Wn.2d 700, 716,
153 P.3d 846, cert. denied, 552 U.S. 1040 (2007). If the agency’s interpretation is
wrong, a court need not defer to the agency in any event. Id. at 716-17.

This Court need give no deference to the WSLCB here. First, the statute at issue
is unambiguous. Waste Mgmt. v. Util. & Transp. Comm’n, 123 Wn.2d 621, 629, 869
P.2d 1034 (1994). Nothing in the statute authorizes the transfer of the license
contemplated by the WSLCB here. Further, the WSLCB did not participate in the
drafting or enactment of I-1183, and has no practical experience interpreting that
initiative. See Dep’t of Ecology v. Lundgren, 94 Wn. App. 236, 241 1.6, 971 P.2d 948,
review denied, 138 Wn.2d 1005 (1999) (if agency expertise would not aid interpretation;
no deference to agency given).

14 An agency’s finding is not supported by substantial evidence if the finding is
not supported by a sufficient quantity of evidence to persuade a fair-minded person of the
truth or correctness of the finding. City of Redmond, 136 Wn.2d at 46.

B In determining whether an agency’s decision was arbitrary and capricious, a
court determines if agency action was “willful and unreasoning, taken without regard to
the attending facts and circumstances. City of Redmond, 136 Wn.2d at 46-47. An
agency’s action may be arbitrary or capricious where it proceeded without statutory
authority, as the WSLCB did here. Jow Sin Quan v. Wash. State Liquor Control Bd., 69
Wn.2d 373, 378, 418 P.2d 424 (1966).

Brief of Appellant - 21



request for a hearing and then asserting on appeal it lacked standing, the
WSLCB’s actions are: (i) unconstitutional; and (ii) arbitrary and
capricious.

(2)  The City Had Standing to Seek Judicial Review Here'®

While orally ruling that the City was right on the merits and the
WSLCB had acted illegally, the trial court denied the City any right to
appeal the WSLCB’s illegal order on the basis of standing. Denial of a
right to appeal granted by statute is obviously prejudicial. The quantum of
interest required for standing to pursue judicial review of administrative
action is quite small, particularly when there are important interests to be
vindicated. As Professor Davis has put it: “The basic idea that comes out
in numerous cases is that an identifiable trifle is enough for standing to
fight out a question of principle; the trifle is the basis for standing and the
principle supplies the motivation.” Kenneth Culp Davis, Standing:
Taxpayers and Others, 35 U. Chi. L. Rev. 601, 613 (1968).

First and foremost, the City was a party in the administrative

process.!” It is undisputed that RCW 66.24.010(8) confers upon the City a

16 Standing is a threshold issue reviewed de novo. In re Estate of Becker, 177
Wn.2d 242, 246, 298 P.3d 720 (2013).

" The WSLCB accepted the City’s standing because it ruled on the merits

without contesting the City’s standing and did not argue to the trial court that the City
lacked standing in the administrative process. RP 5. It cannot now raise that issue.
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statutory right to request a hearing that the WSLCB refused to hold. Even
without a hearing, by filing an objection, the City became a party in the
underlying administrative proceeding. There was no challenge, or any
basis to challenge, the City’s standing in the administrative proceeding
because the APA provides the City standing in the administrative process
as a matter of law,'®

Moreover, it is undisputed that as a city, a municipal corporation,
the City is a general government with police powers to protect the health,
welfare, peace, and safety of its residents. See RCW 35A.11.020. See
also, Wash. Const. art. XI § 11. It is undisputed that liquor and the sale of
liquor can create conditions detrimental to the health, welfare, peace and
safety of the public. Because of the unique role of local government in
dealing with the social cost of alcohol, the WSLCB was statutorily
required to give notice to the City of the application for a liquor license;
moreover, the City had a right to object to the license, and did so pursuant
to the WSLCB form which only related to RCW 66.24.010(8).

When the WSLCB took action adverse to the City’s interest, the
City then timely appealed to Thurston County Superior Court. Initially,

the WSLCB brought no motions of any kind relative the City’s standing.

' RCW 34.05.010(1) defines an “adjudicative proceeding” as a proceeding
before an agency in which “an opportunity for a hearing” is provided by statute and “is
contested by a person having standing to contest under the law.” (emphasis added).
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For the first time the WSLCB challenged the City’s standing to seek
judicial review in its responsive hearing brief. CP 110, 124-28.

The WSLCB’s argument is that while the City has standing in the
administrative process to challenge WSLCB’s actions because the
legislative conferred such standing on cities like Burlington, it has not
standing to seek APA judicial review. Such an argument runs contrary to
core values in our legal system that abhors rights without remedies and
bars on access to the courts.”

Under RCW 34.05.530,° standing to obtain judicial review of
agency action is conferred upon those persons and entities that are
“aggrieved or adversely affected” by the agency action. A person is
aggrieved or adversely affected when (1) the agency action has prejudiced
or is likely to prejudice that person; (2) that person's asserted interests are
among those that the agency was required to consider when it engaged in
the agency action challenged; and (3) a judgment in favor of that person

would substantially eliminate or redress the prejudice to that person

1 At common law, the principle was ubi jus ibi remedium {where there is a
right there is a remedy). See Ashby v. White, 2 Ld.Raym. 938, 92 Eng. Rep. 126 (1703)
(“It is a vain thing to imagine a right without a remedy; for want of right and word of
remedy are reciprocal.”). See also, Gruen v. State Tax Commission, 35 Wn.2d 1, 55, 211
P.2d 651 (1949) quoting Fletcher v. Peck, 10 U.S. 87, 3 L. Ed. 162 (1810) (“A right
without a remedy is as if it were not”). In Kreidler v. Eikenberry, 111 Wn.2d 828, 766
P.2d 438 (1989), our Supreme Court allowed access to the appellate courts on an issue
even in the face of a specific legislative directive prohibiting appeals.

® The statute is reproduced in Appendix D.
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caused or likely to be caused by the agency action. RCW 34.05.530; Alian
v. University of Washington, 140 Wn.2d 323, 326, 997 P.2d 360 (2000).2'
The first and third prongs of this test are generally called ‘injury-in-fact'
requirements, while the second prong is called the ‘zone of interest'
prong." Id. at 793-94.%

Although it is the second prong of the statutory test, “zone of
interest” is the most significant element to be considered here. This prong
requires this court to consider whether the Legislature (or here, the people)
intended the City's interest to be considered by the agency when it took the
action that is the subject of judicial review. St. Joseph Hosp., 125 Wn.2d
739-40. See also, Association of Data Processing Serv. Orgs., Inc. v.
Camp, 397 U.S. 150, 153, 90, S. Ct. 25, L. Ed. 2d 184 (1970) (plaintiff
must be "arguably within the zone of interests to be protected or
regulated”). Although this prong limits those that are able to obtain

judicial review of an agency decision, “the test is not meant to be

! This three-part test is derived from federal case law. St. Joseph Hosp. &
Health Care Cir. v. Dep’t of Health, 125 Wn.2d 733, 739, 887 P.2d 891 (1995). The
Legislature has directed that "courts should interpret provisions of this chapter
consistently with decisions of other courts interpreting similar provisions of . . . the
federal government . . . ." Seattle Bldg. & Constr. Trades Council v. Apprenticeship &
Training Council, 129 Wn.2d 787, 794, 920 P.2d 581 (1996} (“Trades Council®), citing
RCW 34.05.001.

2 The City’s interest (and standing) is in the stark contrast to the lack of
standing on the part of the petitioners in Patterson v. Segale, 171 Wn. App. 251, 289 P.3d
657 (2012) where certain landowners in a land dispute with a neighbor sought to raise a
general concern about the future potential of a city’s shoreline master program. The
neighbors were not injured in fact where they settled their actual dispute with the
neighbors prior to seeking judicial review.
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especially demanding." Trades Council, 129 Wn.2d at 797.

Clearly, the City is within the zone of interest to be protected.
Section 103(3)(b) of I-1183 provides that the issuance of a liquor license is
subject to RCW 66.24.010, which requires the WSLCB to seck comment
from cities and towns before issuing a license, RCW 66.24.010(8). The
City’s interests were explicitly required by I-1183 and RCW 66.24.010 to
be taken into account by the WSLCB. As noted above, the entire
Washington statutory scheme relating to the regulation of liquor
recognizes the interests of local government who must deal with the social
costs, which arise from alcohol sales. The police power of local
government was not preempted by the Liquor Act (RCW 66.08.120); local
government given responsibility for investigating and prosecuting
violations of the Liquor Act, including those relating to minors (RCW
66.44.270); and local government objections, including those relating to
premises locations must be considered (RCW 66.24.010(8)); as well as the
requirement to consider the location in the context of parks owned and
operated by local government. (RCW 66.24.010(9)). In light of its
statutory “right” to file objections, there is no doubt the City is within the
zone of interests to be considered.

The Board for the first time on appeal asserted standing by

quibbling with the sufficiency of the evidence contained in the one letter
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the City was allowed to send to the WSLCB with its objections (as it
successfully moved to exclude additional evidence) of the prejudice or
likely prejudice to the City and its residents of a liquor store at a new
location where spirits were never sold before, right by the high school,
adjacent to a park where drinkers can congregate, next to multifamily
housing.

As party to the administrative proceeding, the City was entitled to
standing to obtain judicial review of an adverse administrative order
without being required to meet all of the normal redressability and
immediacy requirements of the “injury-in-fact” requirements of RCW
34.05.530. Because of its unique role as a general purpose local
government with police powers, conferring standing on the City rather
than requiring it meet more exacting standings appropriate for private
litigants effectuates the Liquor Act, RCW Title 66. As recounted above,
the Act specifically recognizes and provides standing for local government
to contest liquor licenses, including the location of the premises selling
liquor. That alone should suffice for standing. To so rule would
effectuate the purpose and the construction the Legislature established in
adopting the Act. RCW 66.08.010 states:

This entire title shall be deemed an exercise of the police

power of the state, for the protection of the welfare, health,
peace, morals, and safety of the people of the state, and all

Brief of Appellant - 27



its provisions shall be liberally construed for the
accomplishment of that purpose.

The special role local government plays in regard to protecting the
“welfare, health, morals, and safety of the people,” coupled with its
specific rights and duties under the Act, has been recognized by the courts;
a city speaks for all of its citizens and not just an interested few. In Sukin
v. Wash. State Liquor Control Board, 42 Wn. App. 649, 710 P.2d 814, 816
(1985), review denied, 105 Wn.2d 1017 (1986), Division II affirmed a
decision of the WSCLB to allow the City of Spokane to submit its
objections to the renewal of the Sukins® liquor license which was
submitted after the twenty day period provided for such submissions in
RCW 66.24.010(8) holding that to preclude the WSLCB from considering
Spokane’s untimely objection to license renewal “would frustrate the
purpose of the liquor control act as expressed in RCW 66.08.010.” Id.
The same is true here in regard to the City’s timely objection which raised
the illegality of the WSLCB’s action to relocate a liquor store, the
location’s proximity to the high school, the “high level of crime that
occurs at the licensee’s business,” and its incompatibility with the land use
in the area including an adjacent park.

In addition, our courts have long recognized the associational

standing of a variety of groups to obtain judicial review of administrative
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decision, including unions and associations. National Elec. Contractors
Ass’n v. Employment Sec. Dep’t, 109 Wn, App. 213, 221-22, 34 P.3d 860
(2001); Hunt v. Wash. State Apple Advertising Comm’n, 432 U.S. 333,
342-43, 97 8. Ct. 2434, 53 L. Ed. 2d 383 (1997). As a general purpose
government, the City’s objections reflect not only its objections as a city,
but the concerns, injury, and potential injury to its citizens. Plainly, the
Mini-Mart’s neighbors, City residents, have standing, Thus, Burlington
has a “concrete interest” sufficient to confer standing under Washington
law. Allan, 140 Wn.2d at 364; Trades Council, 129 Wn.2d at 795 (union
petitioners met injury-in-fact requirement where future economic impact
was present).

Moreover, Washington law specifically holds that a failure of an
agency to comply with procedural requirements alone establishes
sufficient injury to confer standing. Allan, supra at 330; Trades Council,
supra at 794. In Trades Council, like here, the agency failed to provide
for a hearing. Our Supreme Court held that a hearing was required under
the APA, specifically RCW 34.05.010(9)(a) and RCW 34.05.422(1)(b),
even though approval of apprenticeship programs was not required by law
since compliance with RCW 49.04 (which provided for program
certification) was voluntary. Ordinarily, those same sections would

require a hearing here.
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However, RCW 66.24.010(8)(d) provides that where, as here, a
city has requested a hearing, the WSLCB has discretion to hold such a
hearing “subject to the provisions™ of the APA. Here the WSLCB refused
to hold such a hearing, then for the first time on appeal, asserted the City
lacked standing.® The APA, to which the WSCLB was subject, prohibits
the WSCLB for raising the standing issue for the first time on appeal.
RCW 34,05.554 provides: “Issues not raised before the agency may not
be raised on appeal” except for certain exceptions not applicable here.

But even if the WSCLB was allowed to raise the issue of standing
for judicial review, its denial of the City’s request for a hearing is
reviewable under the APA. RCW 34.05.070(4) allows review of “other
agency action,” Licensing is the action taken. RCW 34.05.010(9)(b)
defines licensing as follows: “’Licensing’ includes the agency process
respecting the issuance, denial, revocation, suspension, or modification of
a license.” (emphasis added).

RCW 34.05.570(4) provides “relief for persons aggrieved” by the
performance of an agency action “including the exercise of discretion.”
(emphasis added). Relief is available if he agency acted in an
“unconstitutional” or “arbitrary or capricious” fashion. RCW

34.05.570(4)(1) and (iii). Both are present here.

2 The WSLCB’s actions deprived the City of an opportunity to make a record
on the merits.
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There is no doubt the City is “substantially prejudiced” if it denied
the ability to have judicial review of the WSLCB’s action to grant a liquor
license to a location to which the City has strong objections, particularly
since below it was found the WSLCB violated the statute by allowing a
change of location from the site of the state store auctioned off, If a
hearing had been allowed, the City would have had the opportunity to
present evidence, examine, and cross examine witness, which would have
created a sufficient record to demonstrate actual or potential “injury-in-
fact” for standing purposes. Instead, the WSCLB merely approved the
tentative decision of its director for licensing.**

Procedural due process requires notice and an opportunity to be
heard prior to final agency action. City of Redmond v. Arroyo-Murill, 149
Wn.2d 607, 612, 70 P.3d 947 (2003). An agency’s tentative determination
does not constitute final agency action. Pub. Util. Dist. No. I v. Dep’t of
Ecology, 146 Wn.2d 778, 793-94, 51 P.3d 744 (2002). To establish a
procedural due process violation, the party must establish that the party
has been deprived of notice and an opportunity to be heard prior to a final,
not a tentative, determination. Motley Motley, Inc. v. Dep't of Ecology,
127 Wn. App. 62, 81, 110 P.3d 812 (2005), review denied, 156 Wn.2d

1004 (2006), quoting State v. Storhoff; 133 Wn.2d 523, 528, 946 P.2d 783

#  The trial court noted: "The final order was granted in somewhat of a
summary fashion, with not a lot of explanation as to the Board's rationality." RP 28.
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(1997). Here, the City was provided no opportunity for a hearing before
the WSCLB took final action. Then the WSCLB played “Gotcha” to
assert the City had not made a sufficient enough showing of prejudice in
the one letter it was allowed so that it could not obtain judicial review.?
The denial of a requested hearing coupled with the prejudice to the City
from having its ability to obtain judicial review of agency action is a
denial of procedural due process. Thus, under Trades Council, the City
has sufficient standing to obtain judicial review.

The WSCLB also violated the City’s procedural rights by acting
arbitrarily or capriciously in denying the City’s request for a hearing. It is
clear the WSCLB was intent on allowing liguor stores to be moved, even
though it lacked authority to allow such action. It is also obvious the
WSCLB had no intent to listen to any objections the City might make,
including a challenge to its legal authority to do what it had already
decided to do. The cover letter with notice of the application sent to the
City stated “The Board may not deny a Spirits Retailer license
... Therefore, this notice is being provided to you as an informational

courtesy only.” The intent to proceed forward in granting the license is

% Tt is noteworthy that in Elfensburg Cement Products, Ine. v. Kittitas County,
_ Wn2d__, P3d__ ,2014 WL 465643 (2014), our Supreme Court in footnote 2
of the opinion made clear that if a municipality offered a party no appeal on a land use
decision, superior court review on a closed administrative record must afford that party
an opportunity to make the necessary record either before the administrative body or in
court.
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further reflected by the WSCLB’s unexplained finding that acting illegally
is somehow irrelevant, as evidenced by this statement: “3.4. The
challenge of the board’s interpretation of 1-1183 is not grounds for license
denial.” In short, the WSCLB proceeded in a “willful and unreasoning
action, without consideration and in disregard of the facts. That
constitutes arbitrary or capricious action and a denial of the City’s
procedural rights, sufficient to grant it standing under both Allar and
Trades Council.

The WSLCB further violated the City’s procedural rights by
failing to provide notice in regard to the adjacent patk (a “public
institution™), or to provide “due consideration” to the location of the
premises in relation to public institutions which includes both the park and
the school as mandated by RCW 66.24.010(9)(2). Nothing in the
WSLCB's decision indicates it performed the analysis required under
Subsection (9). Its form does not even allow for a proper analysis. AR
33. Further, the WSCLB decision reflects that it even misapprehended its
duty under Subsection (9). The decision indicates that the City had not
demonstrated “chronic illegal activity” “yet.” But its own enforcement
officer reported that minors buy alcohol at the Mini-Mart "all the time."

AR 41.
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RCW 66.24.010(12) provides that if there is “chronic illegal
activity” the WSCLB must give the objection of local government
“substantial weight.” But that statutory imposition of greater deference to
local governmental concerns if there is chronic illegal activity associated
with a site does not mean that is the only condition requiring the WSLCB
to consider concerns of local government. Subsections (8) and (9) of
RCW 66.24.010 specifically require the WSCLB to provide notice so that
public concerns can be considered regardless of whether chronic illegal
activity has “yet” to be demonstrated. Subsection (2) also empowers the
WSCLB to inquire into “all matters” relating to licensure. In light of the
fact that the WSCLB’s decision reflects no consideration of anything other
than “chronic illegal activity,” it is obvious there was a failure to provide
“due consideration” to the City’s objections and the other statutory factors
to be considered. As such, the WSCLB violated the City’s procedural
rights allowing the City standing for judicial review under Allan and
Trades Council.

In its objection, the City not only took the position that the
WSCLB had no legal basis to move the site of the liquor store pursuant to
I-1183, it also informed the WSCLB that the proposed location “is the site
of numerous activities requiring law enforcement involvement, and that

the Burlington Police Department had “logged many calls” to the
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proposed license location. AR 39. It also noted that a liquor store “is
incompatible with land use in the area” particularly incompatible with
Burlington High School which is situated just beyond 500 feet from the
entrance to the proposed location, and that high-school aged children
frequent this area going to and from school, and that adding liquor “will
necessarily bring children into frequent close contact with those
individuals who commit the crimes that plague the Skagit Big Mini-Mart.”
AR 39.

The City’s concerns were also echoed by Liquor Control Officer
who investigated the proposed location. Officer Johnson stated that she
had seen “a stream of kids from the high school go into the store,” and that
“[a]s a liquor officer and a parent I am concemed a spirits license for this
premises is an invitation to add to the serious problem of youth access to
alcohol.” RP 41. The City will be compelled by the WSLCB’s decision
to dedicate additional law enforcement resources to ensure that a
convenience store selling liquor in close proximity to the City’s high
school does not result in youth obtaining liquor through theft or deception,
The dedication of additional resources constitutes actual or likely
prejudice. Denial of the license would substantially eliminate or redress
any prejudice resulting from the WSCLB’s action. Thus, both prongs

(subsections (1) and (3)) of the injury-in-fact test of RCW 34.05.530 are
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met and it was error to find the City did not have standing to obtain
judicial review.

(3) The Trial Court Abused Its Discretion in Excluding
Additional Evidence on Standing

The trial court erred in excluding additional evidence on standing,
This was error, prejudicial to the City.

After the WSLCB for the first time challenged the City’s standing
on appeal and the trial court asked the parties to supplement the record on
the standing issue, the City offered three declarations. Mayor Sexton
testified any increase in the workload for law enforcement impacts the
City’s ability to maintain public safety and has an impact on the City’s
budget. CP 154. Lieutenant Tom Moser testified, since January 2009, the
City’s police responded to the address of the Mini-Mart on 202 occasions
as compared to 22 occasions to the site of the former state liquor store
(one of which only involved traffic enforcement). CP 157. Planning
Director Fleek testified as to the adjoining park, youth often pass by and
purchase items at the store, they will come into comtact with liquor
advertising, and the site changes the character of the nearby residential
neighborhood. CP 159-61. The trial court’s reversal of its own decision
to ask the parties to supplement the record on standing was an abuse of

discretion.
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Although judicial review of administrative proceedings is
generally limited to the agency record, Washington law recognizes the
ability of courts to allow additional evidence to be considered on review,
particularly when there has been unlawfulness of procedure or the decision
making process discussed above. RCW 34.05.562(1). Washington law
also provides that additional evidence is admissible if it is needed to
decide disputed issues of material fact not required to be determined on
the agency record. Wash. Independent Tel. Ass’n v. Wash. Util. & Transp.
Comm’n, 110 Wn. App. 498, 518, 41 P.3d 1212 (2002), affirmed 149
Wn.2d 17, 65 P.3d 319 (2003).26

For example, this Court allowed additional evidence, and trial of
the issues by the superior court on sworn testimony when the only
evidence in the record was one letter, Children’s Hosp. & Med. Ctr. v,
Dep’t of Health, 95 Wn. App. 858, 863, 975 P.2d 581 (1999), review
denied, 139 Wn.2d 1021 (2000). Additional evidence was also allowed
when, like here, no administrative hearing occurred. Trades Council,
supra at 798-99. Thus, it was perfectly appropriate for additional
evidence to be considered by the trial court and was an abuse of discretion

to exclude it, particularly when the effect was to deny judicial review to a

% In such circumstances, where the trial court does take additional evidence
pursuant to RCW 34.05.562 and RCW 34.05.570(4)(b), the appellate court will look to
the irial court record. Trades Council, 129 Wn.2d at 799.
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general government of illegal agency action.”’ This is particularly true
when the WSCLB also never availed itself of any motion practice, which
would have allowed the City to present evidence on the standing issue.
Neither the WSLCB nor the license applicants brought a motion to dismiss
pursuant to CR 12(b),%® although the WSLCB claimed a lack of standing
denied the court jurisdiction. Similarly, the WSLCB did not move for
summary judgment.

Federal precedent allows the introduction of evidence on standing
on judicial review, if standing is challenged. In Northwest Envt'l Defense
Ctr. v. Bonneville Power Admin., 117 F.3d 1520, 1527-28 (9th Cir. 1997).
In circumstances paralleling this case, the petitioners submitted affidavits
to establish standing before the court to challenge BPA’s duty to consider
the petitioners’ economic and environmental interests, which petitioners
claimed BPA was required to consider and BPA ignored. BPA, like here,

moved to strike the affidavits as being outside the agency record. In

7 The trial court correctly noted that the WSCLB never raised the standing
issue until after the City filed its opening brief. RP 22. It then stated that if the City
would have supplied the declarations on reply, they would have been considered, instead
of having them supplied after the court asked for the record to the supplemented. RP 23.
The court, in excluding the evidence, admitied it may have created confusion because all
it apparently wanted was additional briefing. RP 21. In any event, obtaining the
evidence on reply or later was of no prejudice to the WSCLB or the license applicants
since they had the opportunity to address the contents of those declarations in argument.

8 The Tenth Circuit has held that a court has wide discretion to allow affidavits

or other documents and a limited evidentiary hearing to resolve disputed jurisdictional
facts under Rule 12(b)(1). Holt v. U.S., 46 F.3d 1000, 1003 (10th Cir. 1995).
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rejecting BPA’ a motion, the court ruled it could consider the affidavits for
the purpose of addressing standing. “[BJecause standing was not an issue
in earlier proceedings, we hold that petioners in this case were entitled to
establish standing anytime during the briefing phase.” Id, at 1528. See
also, Beck v. U.S. Dep’t of Interior, 982 F.2d 1332, 1340 (9th Cir. 1992)
(court accepts appellant-intervenors’ supplemental declarations alleging
particularized injury because intervenors were not required to establish
standing until they appealed).

In a recent decision on the submission of declaration with a motion
for reconsideration, an analogous situation to that present here, this Court
found no abuse of discretion where a court considered such declarations.
Martiniv. Post, _ Wn. App. __, 313 P.3d 473 (2013).

In sum, the trial court erred in finding the City lacked standing to
challenge the WSLCB’s erroneous decision to allow the liquor license at

issue here,

4 The WSLCB Had No Authority to Allow a Former State
Liquor Store to Be Relocated to a Mini-Mart

The WSLCB had no authority to allow the purchaser of a State
retail license at auction under I-1183, such as the license applicant, to
relocate the license to a different location. By allowing the license

applicants to relocate former store No. 152 to a Mini-Mart whose premises
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are less than ten thousand square feet and therefore does not comply with
RCW 66.24.630(3)(a), the WSLCB misinterpreted and misapplied I-1183.

This a simple issue of statutory interpretation.”’ Section 102 of I-
1183, codified at RCW 66.24.620, provides in pertinent part that,

(c) The board must sell by auction open to the public the
right at each state-owned store location of a spirits retail
licensee to operate a liquor store upon the premises. Such
right must be freely alienable and subject to all state and
local zoning and land use requirements applicable to the
property. Acquisition of the operating rights must be a
precondition to, but does not establish eligibility for, a
spirits retail license at the location of a state store and does
not confer any privilege conferred by a spirits retail license.
Holding the rights does not require the holder of the right to
operate a liquor-licensed business or apply for 4 liquor
license.

(emphasis supplied).

¥ Initiatives are to be interpreted according to the general rules of statutory
construction. Hi-Starr, Inc. v. Liguor Control Bd., 106 Wn.2d 455, 460, 722 P.2d 808
(1986). Statutory language is to be given its usval and ordinary meaning, regardless of
the policy behind the enactment. Department of Rev. v. Hoppe, 82 Wn.2d 549, 552, 512
P.2d 1094 (1973). Where statutory language is plain and unambiguous, the statute's
meaning must be derived from the wording of the statute itself. Bellevue Fire Fighters
Local 1604 v. Bellevue, 100 Wn.2d 748, 751, 675 P.2d 592 (1984), cert. denied, 471 U.S.
1015 (1985). Stated otherwise, it is improper to use statutory construction tools to
construe an unambiguous statute, regardless of contrary interpretation by an
administrative agency. Agrilink Foods, Inc. v. Dep't of Revenue, 153 Wn.2d 392, 396,
103 P.3d 1226 (2005). Likewise, it is improper to add language to an unambiguous
statute even if one believes the Legislature - or here, the people - intended something else
but did not adequately express it. Cerrillo v. Esparza, 158 Wn.2d 194, 201, 142 P.3d 155
(2006) (citing State v. Keller, 143 Wn.2d 267, 276, 19 P.3d 1030 (2001)).

A statute is ambiguous only if it is "susceptible to two or more reasonable

interpretations,” but “a statute is not ambiguous merely because different interpretations
are conceivable,” Agrilink, 153 Wn.2d at 396.
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The language of I-1183 is clear and unequivocal: “The board must
sell by auction open to the public the right at each state-owned store
location of a spirits retail licensee to operate a liquor store upon the
premises.” Section 102 of I-1183; RCW 66.24.620 (emphasis supplied).
It is unreasonable to construe the foregoing as anything other than
direction to the WSLCB to sell the right to operate former State liquor
stores at the same premises at which the former liquor store were then
being operated. Consistent with I-1183 and RCW 66.24.620, that is the
right that the license applicant purchased at auction.

I-1183 goes on to provide that, “[a]cquisition of the operating
rights must be a precondition to, but does not establish eligibility for, a
spirits retail license at the location of a state store.” Id. (emphasis
supplied). As this clause makes clear, it is of no moment if the license
applicant, or any purchaser, is unable to immediately exercise the rights
acquired, and I-1183 cannot be properly read to allow such an expansion
of the right acquired at auction. To do so would be to supplement I-1183,
and confer upon the license applicant an additional right that they did not
acquire at auction. While it may have been preferable for 1-1183 to have
allowed the purchaser of a former State liquor store to move the store a
certain distance from the store’s location at the time of sale, that is not the

law that Washington voters enacted. Moreover, no other provision of the
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Liquor Act has been cited by the WSLCB as authorizing the relocation of
a license.

Even if it were feasible to find some ambiguity in Section 102(c)
of I-1183/RCW 66.24.620 (and it is not, given the clear language of the
initiative), it would not change the outcome. In construing an initiative
adopted by the vote of the people, it is the collective intent of the people
that is to be ascertained. Wash. State Dep't of Revenue v. Hoppe, 82
Wn.2d 549, 552, 512 P.2d 1094 (1973). To determine the voter’s intent, it
is necessary to consider the language of the initiative "as the average
informed lay voter would read it.™ Estate of Turner v. Department of
Rev., 106 Wn.2d 649, 654, 724 P.2d 1013 (1986) (quoting In re Estate of
Hitchman, 100 Wn.2d 464, 467, 670 P.2d 655 (1983)). In doing so, it is
improper to read into an initiative “"technical and debatable legal
distinction[s]" not apparent to the average informed lay voter. In re Estate
of Hitchman, 100 Wn.2d at 469. Material in the official voters' pamphlet
may be considered. Bayhav. PUD 1,2 Wn.2d 85, 98, 97 P.2d 614 (1939)
("arguments made in pamphlets for and against an initiative measure
might be considered by the court in determining the purpose and intent of
the act").

In this case, the Voter’s Pamphlet is clear. It explained that I-1183

directed the WSLCB to liquidate the State’s liquor store assets, “to sell at
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auction the right to operate a private liquor store at the location of any
existing state liquor store”® Voter’s Pamphlet at 2 (emphasis supplied).
The Pamphlet goes on to explain that I-1183 would allow “a retail spirits
license for a store at the location of a former state liguor store or contract
liquor store, even if the store is smaller than 10,000 square feet. Id. at 3
(emphasis supplied). And while the argument against the initiative
suggested that a loophole in I-1183 would allow Mini-Marts to sell
liquor,’’ id. at 7, the argument in favor initially stated that I-1183
“prevents liquor sales at gas stations and convenience stores,” id., and in
rebuttal again stated that, “1183 specifically prevents liquor sales at gas
stations and convenience stores.” Id. at 8.

Here again, the conclusion is clear. Any reasonable voter reading
the Voter’s Pamphlet would conclude that I-1183 meant what it said, that
existing State liquor stores would be sold to private parties, who would

then operate the former State stores at the same location. Those liquor

30 The 2011 state general election voter’s pamphlet is available on the

https://weiapplets.sos.wa.gov/MyVote/OnlineVotersGuide/Measures?electionld=42 &cou
ntyCode=xx&ismyVote=False#ososTop Washington Secretary of State’s web site, at:
https://weiapplets.sos.wa.gov/MyVote/Online VotersGuide/Measures?electionld=42&cou
ntyCode=xx&ismyVote=False#ososTop (last viewed 3-2-13). A copy of the pamphlet is
attached hereto as Appendix B. References to the pamphlet page numbers are to the page
numbers of Appendix B.

3 Presumably the “mini-mart loophole” argument made against I-1183 in the
Voter’s Pamphlet refers to RCW 66.24.630(3)(c), which allows the WSLCB to issue a
spirits retail license when there is no retail spirits license holder in the trade area. This
exception is immaterial in the present case.

Brief of Appellant - 43



stores would not be relocated to a neighborhood Mini-Mart or
convenience store, as the WSLCB permitted. While it may be necessary
for the Legislature to revisit this matter in the future, it is not the role of
the WSLCB to do so.

The WSCLB may attempt to argue that even though the initiative
language clearly stated that what was being auctioned was the right to
“operate a liquor store upon the premises,” it was entitled to disregard this
clear language because it did not own the properties on which the then-
existing state liquor stores were located, and apparently could not assign
its leases.” The WSCLB certainly owned the liquor store business,
including its inventory, and that could be sold along with the right to
operate the business, rights which are freely alienable. The WSCLB
should not be allowed to conflate those valuable rights with the right to
lease a former state liquor store’s premises.

In sum, then, the WSLCB has misinterpreted or misapplied I-1183,
resulting in an order, RP 4950, that is outside the statutory authority of
the WSLCB. As such, the order is arbitrary and capricious.

The WSLCB may also attempt to claim it had authority

administratively or by policy to allow the transfer of licenses. Not so. It

32 The lease for former Store No. 152, which is the subject of this litigation, is
not part of the record, so it is impossible to determine if it could be assigned. Likewise,
what efforts the license applicant actually put into obtaining a lease at the same premises
is also not in the record.
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has long been the rule in Washington that an agency may by the adoption
of a regulation cannot modify or amend a statute. Washington Printing
and Binding Co. v. State, 192 Wash. 448, 455, 73 P.2d 1326 (1937);
Fisher Flour Mills Co. v. State, 35 Wn.2d 482, 492-93, 213 P.2d 938
(1950). The WSLCB itself was informed of this principle in 1966 AGO
No. 103. The WSLCB was constrained to act within the limits the power
given to it by the Legislature or the people, and that did not include the
power to authorize relocation of the license here.

More critically, the WSLCB did not even have a regulation in place
authorizing its conduct. The APA requires that, an agency must go
through rule-making procedures before applying a “rule.” Simpson
Tacoma Kraft Co. v. Dep't of Ecology, 119 Wn.2d 640, 647, 835 P.2d
1030 (1992). A "rule" is defined as,

. any agency order, directive, or regulation of general
applicability “. . . (¢) which establishes, alters, or revokes

any qualification or requirement relating to the enjoyment

of benefits or privileges conferred by law; (d) which

establishes, alters, or revokes any qualifications or

standards for the issuance, suspension, or revocation of
licenses to pursue any commercial activity, trade, or
profession;”.

In Hillis v. Department of Ecology, 131 Wn.2d 373, 932 P.2d 139

(1997), the Supreme Court applied the above principles to an internal

agency procedure for processing water right permits. Ecology had
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established policies and procedures to determine how to process a backlog
of permit applications in light of staffing shortages. Because permit
applicants had a right to have a permit application processed, and the APA
defined the term “rule” to include any agency directive "that establishes ...
any qualification or requirement relating to the enjoyment of benefits or
privileges conferred by law ...," RCW 34.05.010(15), the Court held that
procedures had to be adopted through the rule-making process. 131
Wn.2d at 399. The Court explained that "when Ecology sets out priorities
and establishes prerequisites to those decisions, the agency should engage
in rule making so the public has some input into those decisions." Id.
Such is the situation in the case at bar.

Here, the WSLCB has established a “one mile radius rule,” made
applicable to the purchaser of a former state liquor store who wishes to
relocate the store. See AR 3, 8, 24. This rule establishes or alters the
qualifications adopted by the voters through 1-1183 as to eligibility for a
spirit retail license (a privilege conferred by law), as well as establishes or
alters the qualifications for the issuance of a spirit retail license. This rule
was never adopted as a rule under the APA. It was never promulgated as
an agency policy (presuming that it could have the force of law when it

contradicted I-1183) before the WSLCB allowed the transfer.
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As reflected in the Voter’s Pamphlet, the issue of liquor store
proliferation through the ability of convenience stores and Mini-Marts was
of significant concern. AR 38. Eviscerating an important term of 1-1183,
as the WSLCB did here, demands the ability of the public to comment on
the proposed rule before implementation. Rules are invalid unless adopted
in compliance with the APA. Hillis, 131 Wn.2d at 398. The one mile
“rule,” and the decision of the WSLCB to allow the license applicant here
to relocate a former state liquor store to a new location, were invalid. By
implementing such a rule at odds with the explicit language that was
enacted by voters, the WSLCB acted without statutory authority.
Moreover, the WSLCB engaged in an unlawful procedure by adopting a
generally applicable rule outside of statutory rule making procedures.
Finally, to the extent the WSLCB accepted the license applicant’s
explanation of its desire to relocate the former state liquor store without
verifying the accuracy of the explanation — and the record contains no
suggestion that the WSLCB’S investigators did anything to verify the
accuracy of the investigation — the WSLCB'S decision is not supported by
substantial evidence, and is arbitrary and capricious.

F. CONCLUSION
The trial court erred both in ruling that the City lacked standing to

challenge the WSLCB’s illegal granting of a license at a new location and
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in ruling in its order, contrary to its oral ruling, that relocation was proper

under [-1183 or the Liquor Act.

This Court should reverse the trial court’s order and remand the

case to the WSLCB with directions to deny the license applicant’s request

to relocate the license. Costs on appeal should be awarded to the City.

DATED thisi§¥day of February, 2014,
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Initiative Measure No. 1183 Filed 5/26/2011

INITIATIVE MRASDRE

AN ACT Relating to liquor; amending RCW 66.24.360, 82.08.150,
66.08.050, 66.08.060, 66.20.010, &6.20,160, 66.24.310, 66.24.380,
66.28.030, 65.24.540, 66.24.590, 66.28.060, 66.28.070, 66.28.170,
66.28.180, 66.28.190, 66.28.280, 66.04.010, 43.19.19054, 66.08.020,
66.08.026, 66.08.030, 66.24.145, £6.24.160, 66.32.010, 66.44.120,
66.44.150, 66.44.340, 19.126.010, and 19.126.040; reenacting and
amending RCW 66.28,040 and 19.126.020; adding new sections to chapter
66.24 RCW; adding new sections to, chapter 66.28 RCW; creating new
sections; repealing RCW 66.08.070, 66.08.075, 66.08.160, 66.08.165,
66.08.166, 66.08.167, 66.08.220, 66.08.235, 66.16.010, 66.16.040,
66.16.041, €6.16.050, 66.16.060, 66.16.070, 66.16.100, 66.16.110,
66.16.120, and 66.28.045; contingently repealing ESSB 5942, 2011 1st
8p.B. ¢ ... 88 1 through 10; and providing an effective date.

BE IT ENACTED BY THEE PECPLE OF THE STATE OF WASHINGTON:

PART I
LICENSED SALE OF SPIRITS

NEW SECTION. Sec. 101. (1) The people of the state of Washington,
in. enacting this ipitiative measure, find that the state gcverﬁment
monopoly on liguor distribution and liquor stores in .Washington and the
state govermment regulations that arbitrarily restrict the wholesale
‘distribution and pricing of wine are outdated, ilnefficient, and costly
toe local taxpayers, consumers, distributors, and retailers. Therefore,
the people wish to privatize and modernize both wholesale distribution
and retail sales of liguor and remove outdatec_i restrictions on the
wholesale distribution of wine by enacting this initiative.

(2) This initiatiwve will:
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() Privatize and modernize wholesale distribution and retsil sales
of ligquor in Washington gtate in a manmer that will reduce state
government coets and provide increased funding for state and lecal
government services, while continuing to strictly regulate the
digtribution and sale of liquor; _

(b) Get the state government out of the commercial business of
- distributing, selling, and promoting the sale of liguor, allowing the
state to focus on the more appropriate government role of enforcing
liquor laws and protecting public health and safety concerming all
alcoholic beverages; '

{c) authorize the state to auction off its existing state liquor
digtribution and state licquor store facilities and egquipment;

" (d) Allow a private distributor of alcohol to get a license to
distribute liguor -1f that distributor meets the reguirements set by the
Washington state liguor control board and is approved for a license by
the board and create provisions to promote investments by private
.distributors;

(e) Require private distributors who get licenses to distribute
liguor to pay ten percent of their gross spirits revemues to tﬁe ptate
during the first two years and Ffive percent of their groes spirits
revenues to the state after the first two years;

(£} Allow for a limited number of retail stores to esell liquor if
they meet public safety requirements set by this inmitiative and the
liquor control board;

(gi Require that a retail store must have ten thousand square feet
or more of fully enclosed retall space within a single structure in
order to get a licemse to sell liquor, with limited exceptions;

(h) Require a retail store to demonstrate to state regulators that
it can effectively prevent sales of alcohol to minors in order to get a
license to sell liquor;
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(1) Ensure that local communities have input before a liquor
license can be issued to a local retailer or distributor and maintain
all local zoning requirements and suthority related to the locationm of
liguor stores;

(j} Require private retailers who get licenses to sell liquor to
pay seventeen percent of their gross spirits revemues to the state;

{k} Maintain the current distribution of liguox revenues to local
governments and dedicate a portion of the new revenues raised from
liguor 1licemse fees to increase funding for local public wmafety
programe, including police, fire, ‘and emergency services in commnities
throué'hout the state;

{l} Make the standard fines apnd Ilicense suspension penalties for
selling liquor to wminors twice as strong aes the existing fines and
penaities for selling beer or wine to minors;

(m) Make requirements for training and supervision of employees
selling spirits at retail more stringent than what 1z now required for
sales of beer and wine;

(n) Update the current law on wine distribution to allow wine
distributors and wineries to give volume discounts on the wholesale
price of wine to retail stores and restaurants; and

(o) Allow retailers and restaurants to distribute wine to their own
steres from a central warehouse,

NEW SECTION. Sec. 102. A new section is added to chapter 66.24 RCW
to read as follows: _ | '

(1) The holder of a spirits distributor license or.spirits retail
license ispued under this title way commence sale of spirits upon
issuance therecf, but in mno event earlier than March 1, 2012, for
distributors, or June 1, 2012, for retallers. The board must complete
application processing by those dates of all complete applicaticms for
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Epirits licenses on file with the board on or before sixty days from
the effective date of this section.

(2) The board must effect orderly closure of all state liguor.
stores no later than June 1, 2012; and must thereafter refrain from
purchase, sale, or distribution of liquor, except for asset sales
authorized by this act.

{3) The board must devote sufficient resources to planning and
preparation for sale of all assets of state ligquor stores and
distribution centers, and all other assats of the state over which the
board has power of dispositiom, - including without limitatich goodwill
and Jlocation wvalue associated with state 'liquor stores, with the
cbjective of depleting all inventory of liquor by May 31, 2012, and
closing all other asset sales no later tham Jume 1, 2013. The board, in
furtherance of this subsection, may sell liquor to spirits licensees.

{4) (a) Disposition of any state liquor store or distribution center
assetp vemaining after June 1, 2013-, must be managed by the department
of revemue. _

() The board must obtain the maximum reasomable wvalue for all
asset sales made under this sectlon. '

(¢} The board must sell by auction open to the public the right at
each state-owned store location of a epirits retail licensee to operate
a liquor store upon the premises. Such right must be freely alienable
and subject to all state and local zohing and land use requirements
spplicable tb the property. Acquisition of the operating rights ‘must be
a precondition to, but does not establish eligibility for, a Bpirits
retail license at the location of a state store and does not confer any
privilege conferred by a spirits retail licemse. Holding.the rights
does mot reguire the holder of the right to operate a iiquor-licenaed
business or apply for a ligquor license.
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{5) All sales proceeds under this section, net of direct sales
expenses and other transition costs authorized by, this section, must be
deposited into the liquor revolving fund. '

(6) (a) The Dboard wust complete the orderly transition from the
current state-controlled system to the private licensee system of
gpirits retailing and distribution as reguired under this chapter by
June 1, 2012. _

{b) The transition must include, without limitation, a provision
for applying cperating and asset sale revenues of the board to just and
reasonable measures to avert harm to interests of tribes, wmilitarty
buyers, and nonemployese liquor store operators under then existing
contracts for supply by the board of distilled spirxits, taking into
account present value of issuance of a sgpirits retail license to the
holder of such interest. The provision may extend beyond the time for
completion of traneition to a spirits licensée system. '

(¢) Purchamses by the federal goverrnment from any licensee of the
board of epirits for resale through commissaries at military
installations are exenpt from sales tax based on selling price levied
by RCW 82.08,150.

NEW SECTION, Sec, 103, A new section iz added tc chapter 66.24 RCW
to read as follows: '

(1) There im a spirits retail license to: Sell spirits in origimal
containers to consumers for consumption off the licensed premiges and
to permit holders; =ell spirits in original containers to retailers:
licensed to sell spirits for copsumption on the premises, for resale at
their licensed premises accoré.ing to the terms of their licenses,
although no single sale may sxceed twenty-four liters, unless the sale
i8 by a licensee that was a comtract liquor store manager of a contract
lJicquor store at the locatiom of its épirits retail licensed premiges
from which it makes such sales; and export spirits. .
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(2) Por the purposes of this title, a spirits retail license is a
retail license, and a sale by a spirits retailer.is a2 retail sale only
if not for resale. Nothing in this title authorizes sales by on-sale
licensees to other retail licensees. The board must establish by rule
an obligation of on-sale spirits retailers to: '

(a) Maintain a schedule by stock-keeping wmit of all their
purchases of spirits from spirits retail licensees, indigating the
identity of the seller and the guantities purchased; and

(b} Provide, not more frequently than gquarterly, a report for each
scheduled item containing the identity of the purchasing on-premise ‘
licensee and the quantities of that scheduled item purchased since any
preceding report to:

(i) A distributor authorized by the distiller to distribute a
scheduled item in the on-sale licensee's geographic area; or

(ii) A distiller acting as distributor of the scheduled item in the
area. _

(3){a) Except as otherwise provided in subsection (g} of this
section, the board may issue spirits retail licenses only for premises
comprising at least ten thousand square feet of fully enclosed retail
space within a single structure, including storerooms and other
interior auxiliary aveas but excluding covered or fenced exterior
areas, whether or not attached to the structure, and only to applicants
that the board determines will maintain systems for inventory
management, employee training, employee supervision, and physical
gecurity of the product substantially as effective as those of stores
currently operated by the board with respect ‘to preventing sales.to or
rilferage by underage or inebriated persons.

(b) Licenpe issuances and remewals are subject to RCW 66.24.010 and
the regulations promulgated thereunder, including without limitation
rights of cities, towns, county legislative authorities, the public,
churches, schools, and public institutions to object to or prevent
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isspuance of local liquor licenses. However, existing grocery premises
licensed to sell beer and/or wine are deemed to be premises Tnow
licenged® under ROW £6.24.010(9)({a) £for the purpose of processing
applications for epirits ‘retail licenses.

{c} The board may not deny a spirits retail license to an otherwise
qualified. contract liguor store at its comtract location or to the
holder of former state liquor gtore .opera‘ting rights sold at auction
under section 102 of this sct on the grounds of location, nature, or
g#ize of the premises to be l:_i.censea. The board shall not deny a apirits
retail license to applicants that are not codntract liquor stores or
cperating xights holders om the grounds of the sigze of the premises to
be licensed, if such applicant ls otherwise qualified and the board
datermines that:

(1) There is no retail splrits license holder in the trade area
that the applicant propoges to serve;

(i1} The applicant meets, or upon 1licensure will meet, the
operational regunirements established by the board by rule; and

(iil) The licensee has not committed more than one public safety
violation within the three years preceding application.

(@) A retailer authorized to sell spirits for consumption on or off
the licensed premises may accept delivery of spirits at its licensed
premises or at ome or more warehouse facilities registered with the
boaxrd, which facilities. may also warehouse and distribute nopliquor
items, and from which the retailer may deliver to its own licensed
premises and, pursuant to sales permitted under subsection (1) of this
section:

(i) ‘To other retajler premises licensed to =ell spirits for
copsumption on the 1icenséd premises; '

{ii) To other registered facilities; or .

{111} Te lawful purchasers outside the state. The facilities may be
registered and utilized by associatione, cooperatives, or comparable
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groups of retailers, including at least one retailer licensed to sell
spirits.

(4) Each spirits retail licepnsee must pay to the board, for deposit
into tlie liquor revolving fund, a license 'issuance fee equivalent to
seventeen pexrcent of all spirits sales revenues under the license,
exclusive of taxes collected by the licensee and of sales of items on
which a I1icense fee payabie under this section has otherwise beén
incurred. The board must establish rules setting forth the timing of
such payments2 and reporting of =sales dollar volume by the licensee,
with payments required quarterly in arrears. The first payment is due
Octcber 1, 2012, .

(5) In addition to the payment .required under subsection (4) of
this section, each licensiee must pay an annusl license renewal fee of
one hundred sixty-six dollars. The board must periecdically review and
adjust the renewal fee as may be required to maintain it as comparable
te annual license renewal fees for licenses to sell beer and wine not
for consumption con the licensed premises. If required by law at the
time, any increase of the -annual renewal fee becomes effective only
upcn ratification by the legislature. .

(6) As a conditlon to receiving and renewing a retail spirits
license the licensee must provide training as prescribed by the board
by rule for individuale who =ell spirits or who managé others who sell
spirits regarding compliance with laws and regulations regarding sale
of gpirits, including without limitatiom the prohibitions against sale
of spirite to individuals who are underage or vieibly intoxicated. The
'training must be provided before the individual first engages in the
sale of gpirits and must be renewed at least every five years. The
licensee must waintain records documenting the nature and freguency of
the training provided. An employee training program is presumptively
sufficient 1f 41t lincorporates a "responsible vendor program®
promuilgated by the board.

Initiative Measure . Page 8 0-000000048



(7) The maximum penalties prescribed by the board in WAC 314-29-020
through 314-29-040 relating to fines and suspensions are doubled for
violations relating to the sale of spirits by retail spirits licensees.

{8){a) The board must pmm;gaté regulations concerning the
adoption and administration of a compliance training program for
spirits retail Iicensees, to be Xknown as a ‘"responsible vendor
program, " to reduce underage drinking, encourage licensees to adopt
specific " best practices to prevent eales to minors, and provide
licensees with an incentive to give their  employees on-going training
in responsible alcohol' sales and service. -

{b) ILicensees who join the responsible vendor program under this
section and maintain all of the program's requirements are not subject
to the doubling of penmlties provided in this section for a single
violation ir ‘any period of twelve calendar months.

() The responsible wvendor program must be free, voluntary, and
self-monitoring.

(d) To participate in the responsible. vendor program, licemsees
must submit an application form to the -board. If the appliication
establishes that the licensee meets the qualifications to Jjoin the
program, the board must send the licensee a membership eertificate.

(e) A licensee participating in the respomsible vendor program must
at a minimum: '

(i) Provide om-going training to employees;

(ii) Accept only certain forms of identification for alcohol sales;

(1ii) Adopt policies on alcchol sales and checking identification;

(iv) Post specific signe in the business; and

(v) Keep records verifying compliance with the program's

requirements.

Bec. 104. RCW 66.24.360 and 2011 ¢ 119 s 202 are each amended to

read as follows;
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{1) There ((shali-—be)) is a ((becr—and/or-wine—retaileripg—iiccnse—to—be
dosiguated—as—a)) grocery store license to sell wine and/or beer,
including without limitation strong beer({—emdfor—wine}) at retail in
{ (sottdes,—sans;—and)) original containers, not to be consumed ipon the
premises where sold({(—at—any——stere—othex than—the —stakte Jiguex
steres)). ’

((3)) (2) There is a wine retajler reseller endorsement of a

grocery store license, to sell wine at retail in original containerg to

retallers licensed to sell wine for consumption cn the premises, for

repale at their licensed premises according to the terms .of the

- license. However, no single sale may exceed twentv-four liters, unless

the sale is wmade by a licehsee. that was a coxitrac£ liquor store wanagexr
of a contract-operated liquor store at the location from which such

gales are made. For the purpcses of thies title, a grocery store license
is & yetail license, and 2 sale by a grocery store licensee with a
reseller endorsgement is a retall sale only if not for resale. _

(3) Licensees obtaining a written endorsement from the hoard may
also sell malt liquor in 'kegs or other containers capable of holding
less than five and cne-half: gallons of liquid.

({(423)) (4) The ammual fee for the grocery store license is one
hundred fift;.y dollare for each store.

{(2)) (8) The -annual fee for the wine retailer reseller
endorsement ig one hundred sixty-six dollars for each store.

(6) The board ((skaid)) must issue a restricted grocery store
license authorizing the licensee to sell bheer and only table wine, if
the board finds upon issuance or renewal of the license that the sale

of strong beer or fortified wine would be against the public interest.
In determining the public interest, the board ((shail)) must consider
at least the folloﬂng factors:

{a) The Ilikelihood that the applicant will sell strong beer or
fortifled wine to persons who are intoxicated;
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(b) Law enforcement problems in the vicinity of the applicant's
establishment that may arise from persoms purchaeging strong beer or
fortified wine at the establighment; and

{(c) wWhether the sale. of strong beer or fortified wine would be
detrimental to or incomsistent with a government-cperated oxr funded
alcohol treatment or detoxification program in the area. '

If the board receives nco evidence or objection that the sale of
strong beer or fortified wine would be against the public interest, it
((skadl)) must issue or Tenew the license without restriction, as
applicable. The burden of establishing' that the sale of strong beer or
fortified wine by the licensee would be against the public intevest is
on those persons objecting.

{{(#43}) (7) Licemsees holding a grocery store licemse must maintain
& minimum three thousand dollar inventory of -food products for human
consumption, not including pop, beer, strong beer, or wine.

{(+5+)) (8) A grocery store licensee with a wine retailer reseller

endorsement may accept delivery of wine at its licensed premises or at
one or muore wvarehouse facilities registered with the board, which
facilities may also warehouse and distribute noniiquor items, and from

which it may deliver to its own licensed premises and, pursuant to

sales permitted by this title, to. other licensed premises, 'to other
registered facilities, or to lawful purchasers outside the sgtate.
Facilities may be registered and utilized by associations,

cooperatives, or comparable groups of grocery store licensees,

(9) Upom approval by the board, the grocery store licensee may also
receive an endorsement to permit the international export of beer,
strong beer, and wine.

(a) Any beer, strong beer, or ﬁne sold under this endorsement must
have been purchased from a licemsed beer or wine distributor licensed
to do ﬁusiness within the state of Washington.
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(b) Any beer, strong beer, and wine sold under this endorsement
must be intended for consumption outside the state of Washingtoen and
the United States and appropriate records must be maintainsd by the
licensgee.

{¢} Any beer, strbng beer, or wine sold under this ({Iieccmse))
endorsement must be pold at a :érice' no lesg than the acquisition price
paid by the holder of the licenge.

(d} The ammual cost of this endorsement -is five hundred dollars and
is in addition to the license fees paid by the licensee for a grocery
store license. *

{ (-663)) ,LJ_._QL A grocery store licensee holding a snack bar license
under RCW 66.24.350 may receive an endorsement to allow the sale of
confections containing more than cme percent but ‘not more than ten
percent alcohcl by weight to persons twenty-one years of age or older.

NEW SECTICN. Sec¢. 105. A new section iz added to chapter 66.24 RCW

to read as follows:

{1} There is a license for spirits distributors to (a) sell spirits
purchased from wmanufacturers, distillers, or suppliers including,
without limitation, licensed Washington distilleries, licensed spirits
importers, other, Washingtom splrits distributors, or suppliers of
foreign gpirits lodated outside of the United States, to spirits
retailers including, without limitation, splrits retail licensees,
special occasion license holders, interstate common carrier license
holders, restaurant spirite retajler license holders, spirits, -beer,
and wine privat:e club - license holders, hotel. licens_§ 'ﬁglders, gports
entertainment facility licemse holderm, and spirits, beer, and wine
nightclub license holders, and to other spirlts distributors; and (b)
export Lhe same from the state.

{2) By January 1, 2012, the board must issue spirits distributor
licenses to all applicants who, upon the effective date of this
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section, have the =right to purchase spirits from a spirits
manufacturer, spirits distiller, or other spirite supplier for resale
in the state, or are agents of such supplier authorized to sell to
licensees in the ptate, unless the board determines that issuance of a
license to such applicant is not in the public interest. _

{3) (a} As limited by (b) of this subsection amd eubject to (¢) of
this subsection, each spirits diptributor licensee must pay to the
board for deposit intc the liguor revolving fund, a license issuance
fee calculated as follows:

{i) In each of the first two years of licemsure, ten percent of the
total revemue from all the licenasse's sales of spirits made during the
vear for which the fee is due, respectively; and

(ii) In the third yvear of licensure and each year thereafter, five
percent of the total revenus from ali the licensee's sales of spirits
made during the year for which the fee is due, respectively.

{b) The fee required under this subsection (3) is calculated only
on sales of ltems which the licensee was the first spirits distributor
in the state to have received:

(i) In the case of spirits menufactured in the state, from the
distiller; or

(i1} . In the case of epirits mamufactured cutside the state, from an
autherized out-of-state supplier.

{(e) By March 31, 2013, all persoms holding spirits distributor
licenses on or before March 31, 2013, must have paid collectively one
hundred fifty million dollars or more in spirits distributor Ilicemse
fees. If the collective payment through March 31, 2013, totals less
than one hundred fifty million dollars, the board must, according to
rules adopted by thé board for the purpose, collect by May 31, 2013, as
additional spirits distributor license fees the difference between one
hundred fifty million dollars and the actual receipts, allocated among
persone holding spirits distributor licenses at any time om or before
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March 31, 2013, ratably according to their spirits sales made during
calenday year 2012. Any amount by which such. payments exceed omne
hundred fifty willion dollars by March 31, 2013, must be c¢redited to
future license issuance fee obligations of spirits distributor
licensees accordiﬂg to rules adopted by the board.

(d) A retail licensee gelling for resale must pay a distributor
license fee under the terms and conditions in this section on resales
of spirits the licensee has purchased cn which no other distributor
license .fee has been pa:.d. The board must establish rules setting forth.{
the frequency and t:Lming of such payments and report:lng of saled dollar -
volume by the licensee, with payments due quarterly in arrears.

(e) No spirits inventory may be subject to caleulation of more than
& single spirits distributor license issuance fee.

(4) In addition to the payment set forth in subsection (3) of this
section, each spirits distributor licensee renewing its annual licenmse
must pay an annual license renewal fee of one thousand three hundred
twenty dollars for each licensed location, :

(5) There ig no minimum facility size or capacity for spirita
distributor licenses, and no limit on the number of such licenses
issued to qualified applicants. License applicants -mist provide
physical security of the product that is substantially as effective as
the physical security of the distribution facilities cuxrently operated
by the board with respect to preventing pilferage. License issuances
and renewals are subject to RCOW 66.24.010 and the regulatioms
promulgated thereunder, including without limitation rights of cities,
towns, county legislative authorities, the public, churches, schools,
and pu.blib. institutio_hs to object to or prevent issuance of local
ligquor licenses. However, existing distributor premises licenced to
sell beer and/or wine are deemed to be premises "now licensed” under
RCW 66.24.010(9) (&) £for the purpose of processing applications for

spirits distributor licenses.
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Bec. 106. RCW 82,.08.150 and 2009 ¢ 479 8 65 are each amended to

read as follows:
(1) There is levied and ((shell—be)) collected a tax ypon each
retail sale of spirits in the original packagfe at the rate of fifteen

percent of the selling pnce((——'ﬂ%e—ﬁﬂa&-&mpesed—}a—’eﬁs——s&bseemn

(2) There ik- levied and ((shsid~be}) collected a tax upon each sale
of gpirits in the . orig:.nal package at the rate of ten percent of the -

V) a spirits distributor

licensee or other licensee acting as a spirits distributor pursuant to
Title 66 RCW to restaurant spirits retailers. .

(3) There is levied and {(shall-be)) collected an additional tax
upcon each ((wetail)) sazle of spirits in the original package by a
spirits distributor licensee or other licensee acting as a spirits
digtributor pursuant to Title && RCW to a restaurant spiritg retailer
and upon esch retall sale of spirits in the original packags by a
licensee of the board at the rate of one dollar and seventy-two cents

par. liter. ((&

(4} An additional tax isg imposed egqual to fourteen percent
multiplied by the taxes payable under subsectioms (1), (2}, and (3) of
this section.

(5) An additional tax 1s imposed upon each ((xet=dil)) sale of
spirits in the original package by a spirits distrib_utor licensee or
other licensee acting as a spirite distributor pursuant to Title 66 RCW

Eo a restaurant spirits retailer and upon each retail sale of sgpirits
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ini the original package by a licensee of the boaxd at the rate of seven

cents per liter. ( (=

rsestaurant—rieenseéesw)) All revenues .collected Auring any month from
this additional tax ((skalil)) mugt be deposited in the state general
fund by the twenty-fifth day of the Following month.

{6) (a) An additional tax is impoged upon retail sale of spirits in

the or:l.g'inal packa.ge at the rate of ((EE:E—&E.Q—EE'H'EB.—EEEEBB—P&EEeﬂ-E—SE

(b) An additiopal tax is imposed upon retall sale of spirits in the
original package to a restaurant spirits retailer at the rate of {(eme

&Bssr-aﬁe&gh—abdae—-s-er—w%——aaé)) two and three-tenths E t of the

gelling price ({tk

(c) 2n’ additional tax is iwposed upcn each ({zeksil)) sale of
spirite im the original package by a spirits distributor licensee or

other licensee acting as a spirits distributor pursuant to Title 66 RCW

to a restaurant spirits retaller and upon each retail sale of spilrits

in the original packgge by a licensee of the bcard at the rate of
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{(d} All revenues collected during any month from additional taxes

under this subsgecticn ((shuil)) migt be deposited in the state gemeral
fund by the twenty-fifth day of the following moath.

(7)(a) An additiopal tax is imposed upon each retail sale of
spirits in the origimal package at the rate of ome dollar and thirty-

three cente per liter. ((Fhis—eddisional—tax applies—te—a suek-sales

s—beeE—and wine resgtasras censees+) )

(b) All revemues collected during any month from additional taxes
mnder this subsection ({shell)) must be deposited by the twenty-fifth
day of the Epllowing momth into the general fund. -

(8) The tax imposed in RCW 82.08.020 ((shkall)) does not apply to
sales of spirits in the original package. '

(3) The taxes imposed in this section ((shall)) must be paid by the
buyer to the seller, and each seller ({shald)) must collect from the
buyer the full amount of the tax payable iﬁ regpect to each taxabls
pale under this section. The taxes required by this section to be
collected by the seller ((skall)) must be stated separately from the
sellihg price, and for purposes of determining the tax due from the
buyer to the seller, it ((shadd—be)) is conclusively presumed that the
selling price quoted in any price list does not include the taxes
imposed: By this section. 8ellers must report and return all taxes
imposed in this sectiem in accordence with rules adopted by the
Gepartment. _

(10) as used in thie section, the terms, "spirits" and "package®
((shadl}) have the same weaning ((aseribed—te—them)) as provided in
chapter 66.04 RCW.
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gec. 107. RCW 66.08.050 and 2011 c 186 & 2 are each amended to read
as Ffollows:

The board, subject to the provisions of this title and the rules,

——{5}+)) Determine the nature, form and capacity of all packages to be
. used for containing liquor kept for sale under this title;
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({£6+)) (2) Execute or cause to be executed, all comtracts, papers,
and documents in the name of the board, under such regulations as the
board may fix;

{((-6#)) (3) Pay all customs, duties, excises, charges and
obligations whatsoever relating to the business of the board;

((48))) (4) Require bonds from all employees in the discretion of
the board, and to determine the amount of fidelity bond of each such
employee; :

((€5}+)) (5) Perform services for the state lottery commission to
such extent, and for such compensation, as may be mutually agreed upcn
between the beard and the commission;

((483-)} (6) Accept and deposit into the general fund-local account
and disburse, subject to appropriatiom, federal grants or other funds
or donations from ény source for- the purpose of improving public
awareness of the health risks asgociated with alechol consumption by
youth and the abuse of alcochol by adults in Waghington state. The
board's alcohol awareness program ((shall)) must cooperate with federal
and state agencies, interested organizations, and individuals to effect
an active public beverage alcchol awareness progran;

((£33)) (7} Perform all other matters and things, whether similar
to the foregoing cor not, to carry out the provisions of this title, and
{ (Bhail-hawve)) has full power to do each and every act necessary to the
conduct of its ((busd ! ; : ; selline i

-H&eﬂ-beafd——sh&%l;—haare) ) regulatory functions, including.all supplies
procurement, p'reparation and approval of forms, and every other
undertaking necessary to perform its regulatory functions whatsoever,
subject only to audit by the state auditor. However, the board has no
authority to requlate the content of spoken language on licensed
premises where wine and other liquors are served and where there is not
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#

o

a clear and present danger of disorderly conduct being provo]{ed by such
language or to restrict advertising of lawful prices.

Sec, 108. RCW 66.08.060 and 2005 ¢ 231 § 3 are each amended to read

ag Ffollows:

——43})) The board ((shaii—hawe)) has power to adopt any and all
reasonable rules as to the kind, character, and location of advertising

of liquor.

Bec. 109, RCW £6.20.010 and 2011 ¢ 119 s 213 are each amended to
read as Lollows:

Upon application in the prescribed form being made to any employee
authorized by the board to issue permits, accoﬁpanied by payment of the
prescribed fee, axd wupon the employee being satisfied that the
applicant should be granted a permit under this title, the employee
({ebadl)) must issue to the applicant under such regulatioms and at
such fee as may be prescribed by the board a permit of the class
applied for, as follows:

Lin

(1) Where the application is for a special permit by a physiciaﬁ or

"dentist, or by any person in charge of an imstitution regularly

.conducted as a hospital or sanitorium for the care of persoms in 11l
health, or as a home devoted exclusively to the care of aged people, a
special liquor purchase permit, except that the dovernor may waive the
requirement for a special liquor purchasé permit under this subsection
pursuant to an order issued under RCW 43.06.220(2);

(2)* Where the application iz for a special permit by a person
engaged within the state in mechanical or mamufacturing business or in
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scientific pursuite reguiring alcchol for use therein, or by any
private dindividual, a sgpecial permit to puxchase alcohol for the
purpose named in the permit, except that the governor may waive the
requirement for a special licuor purchase permit under this subsection
pursuant to an order issued under RCW 43.06.220(2);

(2) Where the application is for a special permit to comsume liquor
at a bangquet, at a specified date and place, a special permit to
purchase liquor for conéu&tption at such banguet, to such applicants as
ma.y be fixed by the board;

{4) Where the application is for a spec:Lal permit to consume liguox
on the premises of a business not licemsed under this title, a special
permit to purchage liquor for ‘consumption thereon for such periocds of
time and to such a;ppiicant as may be fixed by the board;

(5) Where the application is for a speclal permit by a manufacturer
to import or purchase within the state alcchol,. malt, and other
materiale containing alcobol to be used in the manufacture of ligquor,
or other products, a special permit;

{6) Where the application is for a speclal perxmit by a person
operating a-drug store to purchase liguor at retail prices only, to be
thereafter sold by such person on the prescription of a physician, a
special licuor purchase permit, except that the governor may waive the
requirement for a special liquor purchase permit under this subsection
pursuant to an order issued under RCW 43.06. 220(2),« o

{7} Where the application is for a special pexmz.t by an authorized
representative of a military installation operated by or for any of the
armed forces within the geographical boundaries of the state of
Washington, a' special permit to purchase ligquor for use on such
military installation ((at-—prices—te—beEfixed-by-thePoaxd));

-(8) Where the application is for a special permit by a vendor that
manufactures or gells a product which cannot be effectively presented
to potential buyers without gerving i1t with liquor or by a
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manufacturer, importer, or distributor, or representative thereof, to
serve liguor withount charge to delegates and guests at a comvention of
a2 trade association composed of licensees of the board, when the said
1iqtior is served im a hospitality room or from a booth in a board-
approved suppliers' display room at the convention, and when the liquor
so served is for consumption in the said hospitality room or display
room during the convention, anything in this title ((&6—RGW)) to the
contrary notwithstanding. Any such spiritucus liguor ((shadd)) must be

purchased from ((the—beard—eoxr—&—spirite,—becr—and—wis
%:éeeasee;) a spirits retailer or distributor, and any such ({beer—and
wine—shall-be)) liquor is subject to the taxes imposed by RCW 66.24.290
and 66.24.210;

{9). Where the application is for a special permit by =a

ma;:-:ufactti'::‘er, importer, or distributor, or representative thereof, to
donate liquor for a reception, breakfast, 1u:1'cheon, or dinmer £for
delegates and quests at a convention of a trade association composed of
licensees of the board; when the liquor so domated is for consumption
at the sald reception, breakfest, luncheon, or dJdinner during the
convention, anything in this title ((66—ReW)) to the contrary
notwithstanding. Any such spirituous liquor ((shait)) must be purchased
from { (& i

'spiri}:s retailer or distributor, and any such ((becr—and-wine -shall
be)) licuor is subject to the taxes imposed by RCW 66.24.290 and
66.24.210;

(10_). Where the application is for a special permit by a
manufacturer, importer, or distributor, or representative thereof, to
donate and/or serve liguor without charge to delegates and gueats at an
international trade fair, show, or exposition held under the auspices

of a federal, state, or local governmental entlty or organized and
promoted by a nonprofit organization, anything ir this title ((&6-REW))
to the contrary notwlthstanding. Any such spiritucus liguor ({shadd))

Initiative Measure , Page 22 0-000000062



must be purchased from ((the—bemid)) =z liquor spirits retailer or
distributor, and any such {(beer—er—wine shall-be)) liquor is subject
to the taxes imposed by RCW 66.24.290 and 66.24.210;

(11) Where the application is for an aanual special permit by a

persop operating a bed and breakfast lodging facility to domate or
serve wine or beer without charge to overnight guests of the facility
if the wine or bheer is for cbnsumption on the premises of the facility.
"Bed and breakfast lodging facility," as used in this subsection, wmeauns
a facllity offering from omne to eight lcdging units and breskfast to

-
travelers end guests.

Sec. 110. RCW 66.20.160 and 2005 ¢ 151 B 8 are each amended to read

as follows:

( {(Werde—and—phrases)) As used in ROW 66.20.160 ({&e)) through
66.20.210, inclusive, ({(shallhawe—the—follewing-meaning:

REN-66-16-040=) ) -

"licensee” meang the holder of a retail liguor license issued by
the beard, and includes any employee or agent of the licensee.

{ (g i
te—sell—lieuors))

Bec. 111. RCW 66.24,310 and 2011 ¢ 119 s 301 are each amended to
redd as follows:

(1) (a) Except as provided in (b} of this subsection, no person
((shati)) way canvass for, solicit, receive, or take oxders for the
purchase or sale of liquor, nor contact any licengees of the board in

goodwill activities, unless [({seeh—persor—shall—be-the agecradited
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the person is -the

representative of a licensee or certificate holder authorized by thisg
title to sell liguor for resale im the state and has applied for and

received a representative's license.

(o) () of this subseation ({shall)) does not apply to: (i) Drivers
who deliver gpirits, beeri,_ or wine; or (ii)} domestic wineries or 'theix
employees. .

(2} BEvery represemtative’s license issued under this title ((shalz
ke)) is subject to all conditions and restrictions imposed by this
title or by the rules and requlationg of the board; the board, for the
‘purpose of maintaining an orderly wmarket, may limit the mmber of
répresentative's licenses issued for representation of- specific classes
of eligible employers.

(3) Every application for a representative's license wust be
approved by a holder of a certificate of approval ({{issued-pursusst—te
REW— 662427 0—0r-66-24-286) ], a licensed beer distributor, a licensed
domestic brewer, a licensed beer inporter, a licensed microbrewer, a
licensed domestic winery, a licensed wine importer, a licensed wine
distributor, or by a‘distil;!.e'r, manufacturer, importer, or distributor

of ((spimituous—iiguer)) spirits, or of foreign-produced beer or wine,
as required by the rules and regulations of the board ((shald

weguize) ) .
(4) The fee for a representative's license ((shalti—be)} is twenty-
five dollars per year.
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Sec. 112. R(W €66.24.380 and 2005 c 151 s 10 are each amanded to

read as follows:

There ((shall-be)) ig a retailer's license to be designated as a
special occaslon license to bhe issued to a not-for-profit society or
organization to sell spirite, beer, and wine by the individual serving
for on-premlses consumption at a specified event, such as at pionics or
other special occagions, at a :apecified date and place; fee &ixty
dollars per day. .

(1) The not-for-preofit society or organization is limited to sales
of no more than twelve calendar days per year. For the purposes of thie
subsection, special occasion licensees that are "agricultural area
fairs® or agricultural. county, district, and area fairs,® as defined
by RCW 15.76.120, that receive a special occasion license may, once per
calendar year, count as one event fairs that "last multiple days, so
long ag alcohol gales are at set dates, times, and locatioms, -and the
board receives prior notification of the dates, times, and locationms.
The special occasion license applicant will pay the sixty dollars per
day for this event.

(2) The licensee may sell spirits, beer, and/or wine in original,
imopened containers for off-premiées congumption if pexmission is
cbtained from the board prior to the event.

(3) sale, =zervice, and ccnsumptiom of spirits, beer, and wine is to

be confined to specifiled premiges or designated areas only.
(4) ({Spddtuweous)) Liquor sold under this especial occasion license

licensee of the board.
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(5) Any wviolation of this section is a clase 1 civil infraction
baving a maximum penalty of two hundred fifty dollars as provided for
in chapter 7.80 RCW.

Sec. 113. RCW 66.28.030 and 2004 ¢ 160 8 10 are each amended to
read as follows:

Every domestic distillery, brewery, and microbrewery, domestic
winery, certificate of approval holder, licensed liquor importer,
licensed wine importer, and licensed beer impo‘rt:er {{shald—be)) is
z\éspnﬁsible for the conduct of any licensed spirits, beer, or wine
distributor in selling, or contracting to sell, to retail licensees,
gpirits, beer, or wine manufact':ure& by such domestic distillery,
brewery, microbrewery, domestic winery, wmanufacturer holding a
certificate of approval, sold by an authorized representative holding a
certificate of approval, or imported by such liquor, beer, or wine
importer. Where the board finde that any licensed spirits, beer, or
wine distributor has violated any of the provisions of this title or of
the requlations of the board in selling or contracting to sell spirits,
beer, or wine to retail licensées, the hoard may, in addition to any
punishment inflicted or imposed upon such distributor, prohibit the
sale of the brand or brands of spirits, beer, or wine imnvolved in such
viclation to any or all retail licensees within the trade territory
usually served by such. distributor for sucia period of time ag the board
may £ix, irrespective of whether the distiller manufacturing such
spixits or the liguor importer importing such spirits, brewer
mamufacturing such beer or the beer importer importing such beer, or-
the domestic winery manufacturing such wine or the wine importer
importing such wine or the certificate of approval holder manufacturing
such spiritg, beer, or wine or acting as authorized representative

actually participated in such violaticn.
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Sec., 114. RCW 66.24.540 and 1992 ¢ 129 & 1 are each amended to read

as follows:
{1} There ({(shall-—be)) a retaller's license to be designated as a
motel licenge. The motel license wmay be issued to a motel regardiess of
whether it holds any othar class of license under this title. No
license may be issued to a motel offering rooms to its guésts on an
hourly basig. The license authorigzes the licensee to:

{((«4x}}) ({a) B8ell, at retaill, in locked honor ‘bara, spirits in
individual bottles not to exceed fifty milliliters, beer in individual
CBRS Or bottles not to emceed twelve cunces, and wine in individual
bottles not to exceed one hundred eighty-seven milldiliters, to

.registei‘ed gueste of the motel for consumption in guest rooms.

{(+a3)) (i) Each honor bar must also contaiu mnack foods. No more
than one-half of the guest rooms may have honor bars.

((#b%)) (ii) All spirits to be sold under the license must be
purchased from a spirits retailer or a spirits distributor licemsee of

‘the beoard.

({(4e))) (1ii) The licensee { (sREIE)) must require proof of age from
the guest renting a2 guest room and reque‘i:ing' the use of an honor bar.
The gquest ({shell))} must also execute an affidavit verifying that no
one under twenty-one years of age ((skeld—bawve)) has access to the
spirits, beer, and wine in the honor bar.

{({(48%)) (b) Provide without additiomal charge, to overnight guests
of the motel, spirits, beer, and wine by the individual serving for on-
premises consumption at a specified regqular date, time, and place as
may be fixed by the board. Self-service by attendees is prohibited. All
spirits, beer, and wine service must be done by an alcchol server as
defined in RCW 66.20.300 and comply with RCW 66.20.310.

(2) The anmual fee for a motel license is five hupdred dollars.
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(3) For the purposes of this section, "motel? ((as—used—n—this

seetien)) means a transient accommodation licensed under chapter 70.62

Sec. 115. RCW 66.24.5%0 and 2011 c 119 403 are each amended to
read as follows:

(1) There {(shali-—be)) is a retailer's license to be designated. as
& hotel license. lslro licence may be ilsgued to a hotel offei‘ing, rooms to
its guests on an hourly basis. Fopd service provided for room service,
banquets or conferences, or restaurant operation under this license
{{skall)} must meet the requirements of rules adopted by the board.

. (2) The hotel license authorizes the iicens.ee to:

(a) Hell gpirituous ligquor, beer, and wine,- by the individual
glass, at retail, for consumption on the premises, including mixed
drinks and cocktails compounded and mixed om the premises;

(b} Sell, at retail, from locked homor bars, in individual units,
spirit;a'not to excesd Filfty wmilliliters, beer in individual units not
to exceed twelve cuncee, and wine in individual bottles not to exceed
three hundred eighty-five milliliters, to registered guests of the
hotel for consumption in guest rooms. The licensee ({skall)) must
require proof of age from the guest renting a guest room and requesting
the use of an honor bar. The guest ({shail)) pust also execute an
affidavit verifying that no one under twenty-ocne years of age ({shail))
will have access to the spirits, beer, and wine in the honor bar; '

{(¢) Provide without additional charge, to overnight guests,
spirits, beer, and wine by the individual serving for on-premises
consumption at a specified regular date, time, and place as may be
fixed by the board. Self-service by attendees is §:rohibited;
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{d) Sell beer, including strong beer, wine, or epirits, in the
nanufacturer's sealed container or by the individual drink to guests
through rcom service, or through service to occupants of private
residential units which are part of the buildiﬁgs or complex of
buildings that include the hotel;

() Sell beer, including strong beer, spirits, or wime, in the
manufacturer's sealed container .at retail sales locations within the
hotel premises;

(£) Sell beer to a purchaser in a sanitary container brought to the
premises by the pu:rchaser‘ or furnished by the licensee and filled at
the tap in the restaurant area by the licensee at the time of sale;

(g) Sell for on or off-premises congumption, including through room
gervice and sexrvice to occupants of private residential units thanaged
by the hotel, wine carrying a label exclusive to the hotel license
holder;

(h) Place in guest roome at check-in, & complimentary bottle of
( (becrr—ineluding—phrong~heex,—exr—wine)) ligquor in a manufacturer-
sealed container, and make a xeference to this service in promotional
material.

{3) Tf all or any facilities for alcocholic beverage service and the
preparation, cooking, and ‘serving of food are cperated under comtract
or joint venture agreement, the operator may hold a license separate
from the license held by the operator of the hotel. Food and bevarage
inventory used in separate licensed operatioms at the hotel may not be
shared and ((shallk)) must be separately owned and pgtored by the
geparate licensees.

(4) All spirits to be sold under this license must ,be purchased
from a spirits rt_atailer or gpirits distributor licensee of the board.

{5) All on-premise alcoholic beverage service must be dome by an
alcohol server as defined in RCW 66.20.300 and must comply with RCW
66.20,.310.
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(6) () The hotel ligense allows the licensee to remove from the
liguor stocks at the licensed premises, liquor for sale and service at
event locations at a2 specified date and place not currently licensed by
the board. If the event is open to the public, it must be spomsored by
a society or organization as defined by RCW 66.24.375. If attendance at
the event is limited to memberé or invited guests of the sponeocring
in&ividual, society, or organization, the requirement tkat the sponsor
mist be a society or organization ag defined by RCW 66.24.375 is
walved.

.{b} The holder of this 1ice:ﬂse: ((shadsl)) must, if requested by the
board, notify the board or its designee of the date, time, place, and
location of amy event. Upon request, the licenses ((shall)) must
provide to the board all necessary or requested information concerning
the society or organizaticn that will be bolding the function at which
the endorsed license will be utilizegi“ . s

(e} Licensees may cater evénts on a domestic winery, brewery, or

distillery premises.
" {7) The holder of this license or its manager may .furnish spirits,

beer, or wine to the licensee's emplocyees who are twenbty-cme years of
age or older free of charge as may be required for uee in comnection
" with instruction on spirits, beer, ,and wine. The instruction may
include the history, nature, values, and characteristics of spirits,
beer, or wine, the use of wine lists, and the methods of presenting,
gerving, storing, and handling spirits, beer, or wine. The licensee
must use the ((beer—exr—wime)) liguor it obtains under its license for
the sampling as part of the instruction. The instruction must be given
on the premiges of the licensee. )

(8) Minors may be allowed in all areas of the hotel where
{(ateokol)) ligquor may be consumed; however, the consumption must be
incidental to the primary use of the area..These areas include, but are
not limited to, temnis courts, hotel lobbies, and swimming pool areas.
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If an area is not a mixed-use area, and is primarily uzed for alcchol
service, the area wmust be deslignated and reetricted to access by
{ (minexs)) perscns of lawful age to purchase liguox.

{9) The anmial fee for this license is two thousand dollars.

(10) As used in this section, "hotel," "spirits," "beer,® and
"wine” have the meanings defined in RCW 66.24.410 and 66.04.010.

Bec. 116. .RCW 66.28.040 and 2011 c 186 8 4, 2011 ¢ 119 s 207, and
2011 ¢ 62 g8 4 are each reenacted and amended to read as follows:

‘ Except as permitted by the board under RCK 66.20.010, no domestic
brewery, wicrobrewery, distributor, distiller, domestic winery,
impor't.er, rectifier, certificate of approval holder, or other
menufacturer of liquor ((skail)) may, within the state of Washingtonm,
give to any person sny liquor; but nothing in this section nor inm RCW
66.28.305 prevents a domestic brewery, microbrewery, distributor,
domestic winery, distiller, certificate of approval holder, or impoxrter
from furnishing samples of beer, wine, or spirituous Iliguor to
authorized licensees for the purpose of negotiating a sale, in
accordance with requlations adopted by the liquor control board,
provided that the samples are subject to taxes imposed by RCW 66.24.290

sepbrol—beard)); nothing in this secticn ((skald)) prevents a domestic
hrewery, wilicrobrewery, domestic winery, distillery, certificate of
approval holder, or distributor from Ifurnishing beer, wine, or

spirituocis liguor for instructional purposes under RCW 66.28.150;
nothing in this section ({skeld)) prevents a domestic winery,
certificate of approval holder, or distributor Ffrom furnishing wine
without charge, subject to the taxes impoged by RCW 66.24.210, ta a
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not-for-profit group o:t‘gani;ed and operated sclely for the purpose 6.1':'
enclogy or the study of viticulture which has been in existence for at
least six months and that uses wine so furnighed solely for such
educational purposes or a domestic winery, or an out-of-stéte
certificate of approval holder, from furnishing wine without charge or
a domestic brewery, or an ocut-of-state certificate of approval holder,
from furnishing- beer without charge, subject to the taxes imposed by
RCW 66.24.210 or €66.24.290, or a domestic distiller licensed under RCW
66 .2»_.4..140 or an accredited representative of a distiller, manufacturer,
importer, ’pr distributor of spiritucus liquor licensed under RCW
66.24.310, from furnishing spirits without charge, to a nonprofit
charitable corporation or association exempt from taxation under
{(sectien)) 26.U.8.C. Sec. 501(0){3) or (6) of the internal revenue
code Of 1986 ((<26—TvE-CrSeerb50iteli3i—or—(6)1})) for use comsistent
with the purpose or purposes entitling it to sugh exemption; nothing in
this section ((skall}) prevents a domestic brewery or microbrewery from
serving beer without charge, on the brewery premises; nothing in t‘his
section ((skeldl)) prevents donations of wine for the purposes of RCW
66.12.180; pothing in thie sectien ({skall)) prevents a domestic winery
from serving wine wi't.:hout charge, on the winery premises; nothing in
this section ((skall)) prevents a craft distillery from serving spirits
without charge, on the distillery premises subject to RCW 66.24.145;
nothing in this section prohibite spirits sampling under chapter 186,
Lawe of 2011; and nothing in this section ((shall)) prevents a winery
or 'microbrewery from serving samples at a farmers market under section
1, chapter 62, Laws of 2011.

Sec. 117. RCW 66.28.080 and 2008 c 94 8 7 are each amended to read
as follows:

‘Bvery distillery licensed under this title ((shall)) must make
monthly reports to the board pursuant to the regulations. ‘( (Ne—such
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Sec. 118. RCW 66.28.070 and 2006 ¢ 302 s 8 are each amended to read

as follows:

" (1) ‘Bxcept as provided in subsection (2) of this section, it

{(shati-®e)) is unlawful for any retail spirits, beer, or wine licensee

to purchage sgirits, beer, or wine, except Ifrom a duly licensed

distributoz, dome.stic winery, domestic brewer, or certificate of

approval holder w:.t:h a direct: shipment endorsement ( (—-ef-%he—berﬁé})
(2){a) A spir:.ts, beer, or w:.ne retailer ((3ieensee)) may purchaae

spirite, beer, or wine:

{i} From a govermnment agemcy ((whiek)) that has lawfully seized
{ (peer—ear—wine—=Erom)) liquor possessed by a licensed ((beex))
digtributor or ({(wiame)) retailer({,-e=));

(i) From a bhoard-authorized ((wetadler)) mamufacturer or
certificate holder .authorized by this title to act as a distributor of

liquor { (—e=)) ;
{1ii) From a licensed retailer Wh:l.ch has discontinued business if

the distributor has refused to accept spirits, beer, or wine £rom that
retailer for return and refund({-—Beer—and-wine));

{(iv) From a retailer whose license or license endorsqment permits
regale to & retaller of wine and/or epixites for consumption on the
premisés, if .the purchasing retailer is authorized to sell such wine
and/or sp:.rits

(b} Goods purchased under this subsection {(skail)) (2] wust meet
the gquality standards set by ((its)}) the mannfacturer of the goods.

{3) Special ogcaeion licensees holding a special occasion license
nay only purchase bpirits, fneerL or wine from a spirits, beer, or wine
retailer duly licensed to sell spirits, beer, or wine for off-premises
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consumption, ((&he—beaxd:)) or from & duly licensed spirits, beer, or
wine distributor.

Sec. 119. RCW 66.28.170 and 2004 c 160 g 17 are each amended to
read ag follows:

"It ies umlawful for a manufacturer of spirits, wine, or malt
baverages holding a certificate of approval ({(dssued—under—RCW
6 AF—oaE—E&E-24-2306) ) or the manufacturer's authorized
representative, a distillery, brewery, or & ‘domestic winery to
discriminate 1n price in elling to any purchaser for resale in ‘the
state of Washington. pPrice differentials for sales of spirits or wine

based upon competitive conditions, costs of servicing a purchaser's:

account, efficiencies in handling goods, or other bona fide businems
factors, to the extent the differentiala are not unlawful under trade
requlation laws applicable to doods of all kinds, do not violate this

section.

REW SECTIOM. Sec. 120. A new section is added to chapter 66.28 RCW
to read as follows:

(1) No price for spirits sold in the state by a distributor or
other licensee acting as a distributor pursuasnt to this title may be

below acquipition cost unless the item sold below acquisition cost has
been stocked by the seller for a period of at least gix months. The
seller may not restock the item for a period of one year following the
first effective date of such below cost price.

(2) Spirits sold to retailers for resale for consumption on or off
the licensed premises may be delivered to the retailer's licensed
premises, to a location specified by the retailer and approved for '
deliveries by the board, or to a carrier engaged by either party to the
transacticn.

Initiative Measure , Page 34 0—000000074



(3) Im selling spirits to another retailer, to the extent
consistent with the purposes of this act, a spirits retall licensee
must comply with all provisions of and regulations under this title
épplica.ble to wholesale distributors gelling spirits to retallers.

{4) A distiller holding a license or certificate of compliance as a
distiller under this title may act as distributor in the state of
gspirits of its own production or 'of foreign:-produced spirits it is
entitled to import. The distiller must, to t‘ne extent comsistent with
the puxposes of th_:i.s act, comply with all proviéions of and ragulatio:is
under this title applicable to whoiesale distributore selling spirits
to retailers. . )

(5) With respect to auy alleged violation of this title by sale of
spirits at a discounted price, all defenses under applicable trade
regﬁlation laws are available, including without limitation good faith
meeting of &m competitor's lawful price and absemnce of harm to
dompetition. ‘

(6) Notwithstanding any other provision of law, no licensee may
import, purchase, - digtribute, or accept delivery of any wine that is
produced outside of the United States or any distillied spirits without
the written consent of the brand owmer or its authorized agent.

Sec. 121. RCW 66.28.180 and ‘2009 c 506 & 10 are each amended to
read as follows: |

(1) Beer and/or wine distributors.

(a) Every beer {{ex—wime)) distributor ((shail}) must maintain at
its lic_:_:uor_-_licensed location a price list showing the wholesals prices
at which any.and all brands of beer . (({and—wime)) sold by ((such—beex
andfer—wine)) the distributor ((skadi~be)) are sold to retailers within
the state.

{b) Each price list ((shaidl)) mst set forth:
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(1} Al11 brands, types, packages, and containers of beer ((er-wdizne))
offered for sale by ({sueh—beecrandferwine)) the distributor; and

(ii) The wholesale prices. thereof to retail licensees, including
allowances, if amny, for returned empty conﬁainers.

(c) No beer ((andfoz—wime)) distributor may gell or offer to sell
any package or container of beer ((er—wime)) to any retail licensee at
a price differing from the pride for such package or container as shown
in the price list, according to rules adopted by the board.

(d} Quantity discounts of sales prices of beer are prohibited. No

distr:.butor's sale price of -heer may be ‘below the dlstr:n.butor's_

acqu:l.sition cost.

(¢) Distributor prices below acquisition cost on a "close-out™ item
((shall-be)) are allowed if the item %o be discontimed has been listed
for a period of at least six months, and upon the further x:onditibn
that the distributor who offers such a close-out price ((skald)) wmay
not restock the item for a period of one year following the first

effective date of such close-out price.
(f) any beer ((améfewr—wine)) distributor { (ex—copioyee—outhorined
by—the—distributor-empieyer)) NaAY sell bheer (({andfer—wime)) at the

digtributor's listed prices to any ammual or special occasion retall
licensee upon presentation to the distributor ( (ex—employee)) at the
time of purchase or delivery of an original or facsimile license or a

special permit issued by the board to such licensee.

{g) Every armual or special occasion retail licensee, upon
purchasing any beer ((endlox—wine)) from a distributor, {(sail)) must
immediately cause such beer ((e=—wime)) to be delivered to the licemsed
premises, and the licensee ((skeld)) "may not thereafter permit such
beer to be disposed of in any manmer except as authorized by the
license.

(h) Beer ((smd—winme)) sold as provided in this section ((shall))
must be delivered by the distributor or an authorized employee either
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to the retailer's licensed premises or directly to the retailer at the
digtributor'e licensed premises. When a ((dewmestie—wimery:)) brewery,
nicrobrewery, or certificate of approval holder with a direct shipping
endorsement is acting as a distributor of beer of its own production, a
licensed retailer may contract with a common carrier to obtain the
((preduet)) beer directly from the ({(demestic—dmeryy)) brewery,
microbrewery, or certificate of approval holder with a direct shipping
endorsement. A distributor's prices to retall licensees ((shal®}) for
beer must b‘e the. same at both such places of deli:re:ty. Wine sold to
retailers must be delivered tco the retailer's licensed premises, to a
location specified by the retailer and approved for deliveries by the
board, or to a carrier engaged by either party to the transaction,

(2) Beer ((amd-wine)) suppllers' contracts and memoranda.

{a) Every domestic brewery, microbrewery, ((demestic—winesyr))
certificate of approval holder, and beer and/or wine importer offering
beer (({amdfor—wine)) for sale to distributorg within the state and any
beer ((andles—wine)) distributor who sells to .other beer ({andfex
wime)) distributors ((skaid)) must wmaintain at its liquor-licensed
location a beer price list and a copy of every written contract and a
' memorandum of every oral agreement which such brewery ((er—wimery)) may
have with any beer {(em—wine)) distributor for the supply of beer,
which contracts or memoranda ((shail)) must contain:

(1) All advertising, sales and trade allowances, and incentive

programs; and

(ii) All commissions, bonuses or gifts, and any and all other
‘discounts or allowances.

{b) VWhenever changed oxr modified, such revised contracts or
memoranda ((shaitd)) must aléc be mwaintained at its licuor licensed

locatjon.
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(c) Each price list ((shad2)) must set forth all brands, types,
packages, and containers of beer (ler—wime)) offered for sale by such
{ {(Hieensed brewery-ex—winexy)) supplier.

{(d) ZPrices ©f a doﬁestic brewery, microbrewery, ({(demestie
winexyr)) or certificate of approval holder ((shadd)) for beer must be
uniform prices to all distributors or retailers on a statewide basis
lesg bona fide allowances for freight differentials. Quantity discounts
of suppliers' prices for beer are prohibited. No price {(shall)) may be

below the supplier's acguisitiomn({#)) or production cost.

(ey A domestf:c brewery, microbrewery, ((&emese:i:e—'—wé:ﬂeﬁf-.-))
certificate of approval holder, ((besr—er—wine)) lmporter, or ((besr—er
wine)) distributor acting as a supplier to another distributor must
file ((e—@istxibutos—oappeintment)) with the oard a 1list of all
_distributor licensees of the board to which it sells or offers to _sell
beer.

(f) No domestic brewery, microbrewery, ((domestie—wineryy)) or
certific'ate of approval holder may sell or offer to .sell any package or
container of beer ((er—wine)) to any distributor at a price differing
from the price list for such package or container as shown in the price
list of the domestic brewery, micrcbrewery, ((domestie—wmmexys)) or
certificate of approval holder and then in effect, accoxding to rules
adopted by the board. .

(3) In selling winé to another retailer, to the extent consistent with

the purposes of this ‘act, a grocery store licensee withh a reseller

endorsement must comply with all provisions of and regulations under
thig title applicable to wholesale distributors selling wine teo

retailers. _

- (4) With respect to any alleged viclation of this title by sale of
wine at a discounted price, =21l defenses under applicable trade
requlation laws are available including, without limitation, good faith
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meeting of & compestitor's Jlawful price and absence of harm to

competition.

Sec. 122. RCW 66.28.190 and 2003 ¢ 168 ® 305 are each amended to
read as follows: )
( (REW——66-28-018)) (1) any other provision of this title

notwithstanding, persons licensed under ((REW—66-24-2060—as—wine

disbrdbuters)) this title to sell ligquor for resale may sell at
wholésale nonliquor food and food ingredients on thirty-day credit
terms to persons licensed as retailers under this title, but complete
and separate accounting records ((shall)) must be wmaintained on all
sales of nonliquor food and food ingredients to emsure that such
persons are in compliance with {(ReW-€6-28-836)) this title.

{2) PFor the purpose of this section, "nonliquor foed and food
ingredients”® includea, without limitation, 'all food and ‘food
ingredients for human consumption as defined in RCW €2.08.0253 as ‘it
{(eaeioss)) existed om July 1, 2004.

NEW SRCTION. S8ec. 123. A new secticn is added to chapter 66.28 RCW

to read am follows:

A retailer authorized to eell wine may accept delivery of wine at
its licensed premises or at one or more warehouse facilities registered
with the board, which facilities way also warehouse and distribute
nonliquor items, and from which it may deliver to its own licensed
premises and, pursuant to sales permitted by this title, to other
licensed retailers, to other registered facilities, or to lawful
purchasgers outside the state; such facilities may be registered and
utilized by associations, cooperatives, or comparable groups of
retailers including at least one retailer licensed to sell wine. A
restaurant retailer zuthorized to sell spirits may accept delivery of
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spirite at ite licensed premises or at ope or more warehouse facilities
registered with the beoard, which facilities may also warchouse and
distribute nonliquor items, £rom which it may deliver to its own
licensed premises and, pursuant to sales permitted by this title, to
other licensed retailers, to other registered facilities, or to lawful
purchasers outside the state; such facilities may be registered and
utilized by associations, cooperatives, or comparable groups of
retailers J.nclud:.ng at least one restaurant retailer licensed to sell
spirits. Nothing in this secticon author:a.zes sales of spirits or wine by

a retailer holding only an on-sale gr:.w.lege to another retailer.

Bec. 124. RCW 66.28.280 ard 2009 ¢ 506 g 1 are each amended to read

as follows:s

legisiature { {Surther)) recognizes  that ' the historical total
prohibition on ownership of an interest in ome tier by a person with an
ownerghip interegt in another tier, as well as the historical
restrict_ion on financizl incentives and business relationships between
tiers, is unduly restrictive. The legislature finds the ((wedifiecatiess

modifications)) provisiongs of RCW 66.28.285 through 66.28.320

appropriate for all wvarieties of liquor, because they do not

impermissibly interfere with - ((-dae—geaé:s——e—:——eréer—‘-}-mafkeaag—eé

by—the—aipivens—of-the—statery)) protecting the public interest and

advancing public safety by preventing the use and consumption of
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alcohol by minors and other abusive consumption, and promoting the
efficient collection of taxes by the state.

NEW SECTION. Seéc. 125. A new section is added to chapter 66,04 RCW
to read as follows:

In this title, unless the context otherwise requires:

' (1) "Retailer" except as expressly defined by RCW
66.28.285(8) with respect to itg use in RCW 6.28280 through 66.28.315,
meang the boldsr of a license or permit issuac?. by the board authorizing
sale of ligquor to consumers for consumption on and/or off the premises.
With respect to retailer licenses, "on-sale" refers to the license

privilege of selliné for consumption upon the licensed premises.

(2) r"Spirites distributor" means a person, other than a
person who holds only a retail license, who buys spirits from a
domestic distiller, mamufacturer, supplier, spirits distributor, or
spirits importer, or who acquires foreign-produced spirits from a
pource outside of the United States, for the purpose of reselling the
same not in vioclation of this title, or who represents such distiller
as agent. '

{3) "Spirite importer" means &a pergon who buys distilled
spirite from a distiller cutside the state of Washington and imports
such spirite into the state for sale or export.

"PART IX
LIQUOR CONTROL, BOARD--DISCONTINUING RETAIL SALES--TECHNICAL CHANGES

Sec. 201. RCW 43.15.19054 and 1975-'76 2nd ex.8. ¢ 21 8 7 are each
amended to read as follows:

The provisions of RCW 43.19.1905 ({shail)) do mnot apply to
materials, supplies, and equipment purchased for resale to other than
public agencies by state agencies, including educational institutions.
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Sec. 202, RCW 66.08.020 and 1833 ex.8. ¢ 62 8 5 are each amended to

read as follows:

The adm:.nistration of this tztle((rgae}ud&ag-—she—geaefaé—eea&elr

be}} is vested

in the liquor control board, constituted umder this title.

" Bec. 203.‘ ROW 66.08.026 and 2008 c 67 8 1 are each amended to read
as follows: .

Administrative expenses of the board {(shal®}) must be appropriated
and paid from the licquor revolving fund. These administrative expenses
{{skall)) incliude, but not be limited to: The salaries and expenses of
the board and its employees, ((%k :
1iguor—steres—andwerehousesy)) legal services, pilot projects, anmmal
ofr other audits, and other general costs of conducting the buginess of
the board. The administrative expenses ({shadd)) do not include ((sests

5 d)) those amounts
distributed pursuant to RCW 66.08.180, 66.08.130, 66.08.200, or
§6.08.210 ((and—66-08-228}). Agency commissions for contract liguor
stores ((shell)) must be establisbed by the liquor control board after
consultation with and approval by the director of the office of
financisl management. All expenditures and payment of opligations
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authorized by this section are subject to the allotment requirements of
chapter 43.88 RCW. '

Sec. 204. RCW 66.08.030 and 2002 ¢ 119 s 2 are each anended to read

ag follows:

board to make regulations ((48
shkall)) under chapter 34.05 RCW extends to

—tB3)) 2 .
(1) Prescribing the duties of the employees of the board, aud
regulating their conduct in the discharge of their duties;
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—+er)) {2) Prescribing an official seal and official lsbels and

stamps and determining the manner in which they ((shad3d)) must be
attached to every package of liguor sold or sealed under this title,
including the prescribing of differemt official geals ox 'gifferent
official labels for different classes of licquor;

~———4{i3)) (3) Prescribing forms to be used for purposes of this title
or the regulations, and the terms ard .conditions teo be contained in

permits and. licenses issued under this title, and the gqualifications
for receiving a permit or license issued under this tictle, including a
crimimal history record infc-zrmation check. The .board way submit the
criminal history record informatiom check to the wWashington state
patrocl and to the identiflcation  division of the federal bureay of
investigation in crder that these agencies may search their records for
prior arrests and convictions of the individual oxr individuals who
filled out ths forms. The boazd ({shall)) must require fingerprinting
of any applicant whose criminal history record information check. is
submitted to the federal bureau of invegtigation;

((453)) (4) Prescribing the fees payable in,respeét of permite and
licenses issued under this title for which no fees are prescribed in
this title, and prescribing the fees for anything done or permitted to
be done under the regulations;

‘({#8)) (5) Prescribing the kinds and guantitiee of liquor which
mey be kept on hand by the holder of a special permit for the purposes
named in the permit, regulating the manner in which the same ({skali
be)) 1B kept and disposed of, and providing for- the inspection of the
same at any time at the instance of the board;
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((4+3)) (6) Regulating the sale of liguor kept by the holders of
licenses which entitle the holder to purchase and keep liguor for sale;

((4m)})}) (7) Prescribing the records of purchases or gales of liquox
kept by the hoiders of licenses, and the  reporte to be made thereon to
the board, and providing for inspection of the records so kept;

{(42))) (8) Prescribing the kinds and quantities of 'liquo:.: for
which a prescription may be given, and the mumber of prescriptions
which inay be given to the same patient within a stated period;

({(4e})) (9) Prescribing the manner of giving and serving notices
required by this title or the ragulatic‘ms, where not otherwise provided
for in this title;

(H'P-)-)) {10} Regulating premises in which liquor is kept for export
from the state, or from which liguor is exported, prescribing the books
and records to be kept therein and the reports to be made thereon to
the board, and providing for the inspection of the premises and the
books, records and the licuor so kept;

({4e3))  (11)  Prescribing the conditions and qualifications
requisite for the obtaining of club licenses and the books and records
to be kept and the returns to'be made by clubs, prescribing the mammer
of licensing clubs in any municipality or other ioc".aligy, and providing
for the inspecticn of clubs;

({=})) (12) Prescribing the conditions, accoumodations, and
qualifications requisite for the obtaining of licenses to sell beer
({(emd)), wines, and spirits, and regulating the sale of beer ((amd)),
wines, and spirits thereunder;

{{4s¥)) (13) Specifying and regulating the time and periods when,
and the mamner, methods and means by which manufacturers ((skeit)) must

-del:i:ver ligquor within the state; and the time and periods when, and the

marmer, methods and means by which liquor may lawfully be conveyed or
carried within the state;
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((4£3)) {(14) Providing for the making of returns by brewers of
their sales of beer shipped within the state, or £from the mstate,
showing the gross amount of such sales and providing for the inspection
of brewers' books and records, and for the cl:'lecki_ng of the accuracy of
any such returns;

{(f=})) (15) Providing for the making of returns by the wholesalers
of beer whose breweries are located beyond the boundaries of the state;

((4+})) (16) Providing for the making of returns by any other
liquor manufacturers, showing the gross amount of liguor produced or
purchased, the amount sold within and exported from the state, and to
whom so. sold or exported, and providing for the inspection of the
premises of any such ligquor manufacturers, thelr bocks and records, and
for the checking of any guch return;

((4#+}) "(17) Providing for the giving of fidelity bonds by any or
all of the employees of the board|(——FROVIBED—That)). However, the
premiums therefor {(skall)) must be paid by the board;

((4#3)} ({18) Providing for the shipment ((Fyr—matl—oz —cemmen
eazreien)) of liquor to any person helding a permit and residing in any
unit which has, by election pursuant to this tit'le, prohibited the sale
' of liquor therein;

{{4+s+)) (18) Prescribing methods of mnapufacture, conditions of
sanitation, standards of ingrediemts, quality and identity of alcoholic
beverages manufactured, sold, bottled, or handled by licensees and the
board; and conducting from time to time, in the interest of the public
health and general welfare, scientific studies and resesrch relating to
alcoholic beverages and the use and effect therect;

((€=r)) (20) Seizing, confiscating and destroying all alcoholic
beverages manufactured, secld or offered for sale within thiz state
which do not covform in a1l respects to the standards prescribeﬁ by
this title or the regulations of the board((~—FREVIDEB;)). However,
riothing herein contained ((ekadl)) may be construed as suthorizing the
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liquor board to prescribe, alter, limit or in any way change the
present law as to the quantity or percentage of alcohol used in the

manufacturing of wine or othex alcoholic beverages.

Sec. 205, RCW 66.24.145 and 2010 ¢ 290 & 2 are each amended to read
ag follows: '
(1) Any craft distillery may sell spirits of its own production for

congumption off the premises, up to two liters per person per day.

digtillery selliﬁg spirits under this subsection wust comply with the
applicable laws and rules relating to retailers. '

(2) Any craft distillery way contract distill spirits for, and sell
contract distilled spirits to, holdersg of distillers’ or manufacturers’
licensee, including licenses issued under RCW 66.24.520, or for export.

{(3) Any craft distillery licensed under this eection may provide,
free of charge, one-half cunce or less samples of Bpirits of its own
production to persons on the premises of the distillery. The maximum
total per perscn per day is two ounces. Every person who participates
in any manner in the service of samples must cbtain a class 12 alcchol

server 'permit. { (Bpirits—used for—eamplos—mast—be—purehased cm—the
boazd~})

(4) The board ((skall)) must adopt rules to implement the alcochol
gerver permit requirement and may adopt additional rules to implement
this secticn.

{5) Distilling is an agricultursl practice.

NEW SECTION. Sec. 206. A new pection is added to chapter 66.24 RCW
to read as follows: '

any distiller licensed under this title may act as a retailer
and/or distributor to retailers selling for consumption on or off the
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licensed premises of spirits of its own production, and any
manufacturer, importer, or botiler of spirite holding a certificate of
approval may act as a distributor of spirits it is entitled to import
into the state under such certificate. The board must by rule provide
for issuance of certificates of approval to spirits suppliers. 2n
industry member operating as a distributor and/or retailer under this
section must comply with the applicable laws and rules relating to
distributors and/or retailers, except that an industry member operating
as a distributér under this section may maintain a warshouse off the
distillery premises f‘or the ' distribution of spirits of its own
'production to spirits retailers within the state, if the warehouse is
within the Upited States and has been approved by the board.

Sec. 207. RCW 66.24.160 and 1981 1st ex.gs. © 5 8 30 are each
amended to read as follows;

A ({Fguwer)) spirits importer's license may be issued to any
qualified person, fimm or corperation, entitling the holder thereof to
import into the state any liguor other than beer or wine; to store the
same within the state, 4nd to sell and export the same from the state;
fee six hundred dollars per anmum. Such {{(Tieuer)) spirits importer's
license ((shaitr—be)) is subject to all conditions snd restrietions
imposed by this title or by the rules and regulations of the board, and
((shail-—be}) is imsued only upon such terms and conditions as may be
imposed by the board. ((MNo-ti : g

Bec., 208. RCW 66.32.010 and 1955 ¢ 39 s 3 are each amended to read

as follows:
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extent required to control unlawful diversion of licuor €from authorized
channels of distributicn, require that packages of Lliguor transported
within the state be sealed with ({the) ).' such official seal as may be
a.doptgd by the board, except in the case of:

(1) ((Tiguer—imperted by the beand;ex
———2})) Liguor manufactured in the state { (fex—sale—to-the—board—er

feor-expoxE)); or
({$3}—Beexs)) (2) Liguor purchased within the state or for shipment
to a consumer within the state in accordance with the provisions of

law; or
{(4+4+)) (3) Wine or beer exempted in RCW 66.12.010,

Bec. 209. RCW 66.44.120 and 2011 C© 96 & 46 a.::;a' cach amended to read
a8 follows: ;

(1) No perscn other than an employee of the board {(shail)) may
keep or bhave in his or her possession any oificial seal ((presexibed))
adopted by the board under this title, unless the same ig attached to a
package ((wh s —has i mraho nad O—a ror—Stero seREEset
Iieguerebere)) in accordance with the law; nor ((skal?)) may any person
keep or have in his or her possession any deeign in imitation of any
official seal prescribed under this title, or calculated to deceive by
ite reserblance thereto, or any paper upon which any design in
imitation thereof, or calculated to deceive as aforesaid, 1s stamped,
engraved, lithographed, printed, or otherwise marked.

(2) {a) Except as provided in (b) of this subsection, every person
whe willfully violates this section -is guilty of a gross misdemeanor
and ((shall-—be)) i_fg._ liable on conviction thereof for a first offense to
imprisonment in the county -dail for a period of not less than three
months nor more than six months, without the option of the payment of a
fine, and for a second offense, to imprisomment in the county jail for
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not less than six months nor more than three hundred sixty-four days,
without the opticom of the paywent of a fine.

(b) A third or subsequent offense is a class C felomy, pumishable
by impriscnment in a state correctional facility for mot less than cne

year nor wmore than two years.

Bea. 210. RCW 66.44.150 a::_td 1955 ¢ 289 s 5 are each amended to read
as follows:

If any person in this state buys aleoholic heverages from any
perscn othexr than ((&e—%ﬁam%e—m)) a person
authorized by the board to sell ({them—he—shall—be)) alccholic
beverages, he or she is guilty of a nisdemeanor.

éec. 211. RCW 66.44.340 and 1999 ¢ 281 11 are each amended to
read as follows:
(1) Employers holding grocery store or beer and/or wine specialty shop
licenses exclusively are permitted to allow thelr employees, between
the ages of eighteen and twenty-one yeare, to sell, stock, and handie
((beer—er—vri—&ej} liquor in,” on or about any ectablishment holding a
{ {gzoces Store—er—beer——andfe wine-— speain chem)) license
{ (exectusivwely: TROVIDED,—That)) to sell such liquor, if:
(a) There is an adult twenty-one years of age or older on duty
supervising the sale of liguor at the licensed premises ( (+—EROVEDED,
Fhat)); and L

{b) In the case of gpirits, there are at least two adults twenty-
one years of age or older on duty supervising the sale of spirits at
the licensed premises.

{2) Employees under twenty-one yvears of age may make deliveries of
'peer and/or wine purchased from licensees holding grocery store or beer
and/or wine specialty shop licenses exclusively, when dellvexry is made
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to cars of customers adjacent to such licensed premises but only,
however, when the underage employee is accompanied by the purchaser.

Sec., 212. RCW 19.126.010 and 2003 ¢'59 & 1 are sach amended to read
as follows:

(1) The legislature recognizes that both suppliers and wholesale
distributors of malt beverages and spirits are interested in the goal
of best serving the public interest through the fair, efficient, and
competit‘ive distribution of such beverages. ’I'hel legislature encourages
them ta achieve this goal by:

(a) Assuring the wholesale distributor's freedom to manage the
busginess enterprise, including the whole_éale ‘distributor's right to
independently- establish its selling prices; and _

{b) Assuring the supplier and the public of service from wholesale
distributors who will devote thelr best competitive efforts and
resources to sales and distribution of the suppller's products which
"the wholesale distributor has been gramted the right to sell and

distribute.

(2) .'I‘his chapter governs the relatlonship between suppliers of malt
beverages and spirits and their wvholesale distribuytors to the full
extent consistent with the Constitution and lawe of this state and of
the United States.

Sec. 213, RCW 19.126.020 amd 2009 ¢ 155 s 1 are each reenacted and
amended to read as follows:

The definitioms in this section apply throughout this chapter
unlese the context clearly reguires otherwise.

{1) vAgreement of d&istributcrship® means any contract, agreement,
commercial relationship, liceuse, asgociation, or any  other
arrangement, for a definite or indefinite pericd, between a supplier
and distributor.
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(2) rAauthorized representative" has the same meaning asg "authorized
representative? as defined in RCW 66.04.010.

(3) "Brand® means any word, name, group of letters, symbol, or
‘ combination thereof, including the name of the distiller or brewer if

the distiller's or brever's name is alsc a significant part of the
product name, adopted and used by a supplier to identify ((a)) specific
spirits or.-a specific malt beverage product and to distinguish that
product from other spirits or malt beverages produced by that supplier
or other suppliers.

(2) "Distributor® means any perscn, including but not limited to a

component of & supplier's distribution system constituted as an
independent business, importing or causing to be imported into this
state, or purchasing or causing to be purchased within this state, any
spirite or malt beverages for sale or resale to retailérs licensed
under the laws of this state, regarxdless of whether the business of
puéh person is conducted under the terms of any agreement with =z
distiller or malt beverage manufacturer.

(5) "Importer® means any distributor importing spirits or beer into
this state for sale to retailer accounts or for sale to other
distributors designated as "subjobbers" Ior resale,

(6) ™™alt beverage manufacturer" wmeans every brewer, fermentex,
processor, bottler, or packager of walt beverages located within or
outside this state, or any otber person, whether located within or
outside this state, who enters into an agreement of distributorship for
the resale of malt beverages in this state with any wholesale
distributor deoing business in the state of Washington.

(7) "berson"™ means amny natural person, corporation, partnership,
trust, agency, or other emtity, as well as any individual ‘officers,
directors, or other persons in active control of the activities of such

entity.
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(8) "Spirits manufacturer® means every distiller, processor,
bottler, or packager of sgpirits located within or outsgide this state,

or any other perscn, whether located within or outside this state, who
enters into an as;""eement of distributorship for the resale of spirits
in this state with any wholesale distributor deoing buainess in the
state of Washington

(9) "Successor digtributer" means any distributor who enters into

an agreement, whether oral or written, to &istribute a brand of spirits
or malt beverages after the supplier with whom such agreement :Ls made
or the person from whom that supplier acguired the right to manufacture
or distribute the brand has terminated, canceled, or failed to renew an
agreement of distributorship, whether oral or written, with ancther
distributor to distribute that same brand of spirits or walt beverages.

((493)) (10) “"Supplier? means any gpirits or malt beverage
manufacturer or import"ér who enters into or is s party tc any agreement
of distributorship with a wholesale distributor. *Supplier" does not
include: {(a) Any ((demestia)) distiller licensed under RCW 66.24.140 or
66.24.145 and producing less than sgixty thousand proof gallons of

spirits annually or any brewery or microbrewery licensed under RCW
66.24.240 and producing less than two hundred thousand baxrels of malt
liguor amnually; (b} any brewer or uwanufacturer of wmglt Lliguor
producing less "than two hundred thousand barrels of malt liguor
annually and holding a certificate  of approval issued under RCﬁ |

66.24.270; or (c) any authorized representative of distillers or malt

liguor . mamufacturers who holds an appointwent from one or more
distillers or malt Iliquor mamfacturers which, in the aggregate,

produce less than two hundred thousand barrels of malt liguor or sixty

thousand proof gallons of spirits.
({(4263)) ({11) vTerminated distribution rights" means distributien
rights with respect to a brand of malt beverages which are lost by a
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terminated distributor as a result of terminmation, cancellation, or
nonrenewal of an agreement of distributorship for that brand.

{(4333)) (12) TTerminated distributor” means a distributor whose
agreement of distributorship with respect to a brand of spirits or malt
beverages, whether oral or written, ﬁas been terminated, canceled, or

not renewed.

Sec. 214. RCW 19.126.040 and 200% ¢ 155 s 3 are each amended to
read as Follows: _

Wholesale distributors ere entitled to the following protecticns
which are deemed to Dbe iIncorporated into every agreement of
distributorehip:

{1) Agreements- between wholesale distributors and suppliers
{ (6ha3)) must be in writing;

(2) A supplier ((shall)) must give the wholesale distributor at
least sixty days prior written notice of the supplierfs intent to
cancel or otherwise terminate the agreement, unless such terminatiom is
based on a reason sget forth in RCW 19.126.030(5) or results from a
supplier atquiring the righi: to mamifacture or distribute.a particular
brand and elscting to have that brand handled by a dJdifferent
distributor. The notice ((skall)) must state all the reascms for the
intended termination or cancellation. Upon receipt of notice, the
wholesale dispributor ((skail—heve)) has sixty daye in which to rectify
any claimed deficiency. If "the deficiency is rectified within this
sixty-day period, the proposed terminstion or cancellation is null and
void and without legal effect;

' (3) The wholesale distributor may sell or transfer its business, or
any portion thereof, including the agreement, to successors in interest
upon prior approval of the transfer by the supplier. No supplier may
unreasonably withhold or delay its approval of any transfer, including
wholesaler's rights and obligations under the terms of the agreement,

0-000000094
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if the person or persons to be substituted meet reascneble standards
imposed by the supplier;

(4) If an agreement of @istributorship is terminated, canceled, or
not renewed for any reason otcher than for cause, failure to live up to
the terms and conditions of the agreement, or a reason set forth in RCW
19.126.030(5), the wholesale distributor is entitled to compensation
from the. successor distributor for the laid-in cost of inventory and
for the fair market value of the terminated distribution rights. For
purposes of this section, terminatiom, cancellation, or nonremewal of a
distributor's right to distribute a .partic:ular brand constitutes
termination, cancellation, or .nonrenewal of an agreement of
distributorship whether or mnot the distributor retains the right to
continue distribution of other brands for the supplier. In the case of
term;i.nated dlatribution rights ;:esulting from a supplier acquiring the
right to manufacture or distribute a particular brand and electing to
bave that brand handled by a differemt distributer, the affected
distribution zrights will not tramsfer wuntil such time a= the
compensation to be paid to the terminated distributor has been finally
determined by agreement or arbitxatlon;

(5) When a terminated distributor is entitled to compensation under
subsaction (4) of this section, a successor dlstributor must compensate
the terminated distributor foxr the fa.:.'l.r market value of the terminated
distributor's rights to distribute the brand, less any -amount paid to
the terminated distributor by a supplier or other person with respect
to the terminated distribution rights for the brand. If the terminsated
distributor's distribution =rights to a brand of spirits or magl.ﬁ.
beverages are divided among two or more successor distributors, each
succesgsor distributor must compensate the terminated distributor for’
the fzir market wvalue of the distribution rights assumed by that
guccessor distributor, less any amount paid to fthe terminated
distributor by a supplier or other person with respect to the
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terminated distribution rights assumed by the successor distributor. A
termirated distributor may not receive total compensation under this
subsection that  exceeds the fair market value of the terminated
distributer's distribution rights with respect to the affected brand.
Nothing in this section ((shall)) may be construed to require any
supplier or other third person to make any payment to a terminated
dlstributor;

(6) For purposes of this section, the "fair narket wvalue" of
dist:ri.but:ion rights as to a particnlar brand means the amount that a
'willing buyer would pay and a willing seller would accept for such
distribution rights when neither is acting under compulsion and both
have knowledge of all facts waterial to the tranesaction. ®Fair market
value® ig determined ap of the date on which the distribution rights
gre to be transferred in accordance with subsection (4) of this
gection;

(7) In the event the terminated distributor and the successor
distributor do not agree on the fair market wvalue of the .affected
distributicen rights within thirty days after the terminated distributor
iz given notice of termination, the matter must'be submitted to binding
arbitration. Unless the parties agreé otherwise, such arbitration must
be conducted in accordance with the American arbitration association
commercial arbitration rules with each party to bear its own costs and
attorneys*® fees; )

(8) Unless the parties ctherwise agree, or the arbitrator’for good
cause ghown orders otherwlse, 'an arbitration conducted pd}suant to
subsection (7) of this section must proceed as follows: {a) The notice
of intent to arbitrate must be served within forty days after the
terminated distributor receives notice of terminated distribution
rights; (b) the arbitration must be conducted within ninety days after
gervice of the notice of intent to.arbitrate; and (¢} the arbitrator or
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arbitrators must issue an order within thirty days after completion of
the arbitratiom;

{9) In the event of a material change in the terms of an agreement
of distributiom, the revised agreement must be considered a new
agreement Zfor purpeses of determining the law a;g;\plicable to the
agreement after the date of the materizl change, vhether or not the
agreement of distribution is or purports te be a coptinuing agreement
and without regaxrd to the process by which the material change is
effected.

! ¢

NEW SECTION. Sec. 215. The following acts or parts of acts are each

repealed:

(1) RCW 66.08.070 {Purchase of liquor by board--Consigament not
prohibited--Warranty or affirmatien not required for wi;le or malt
purchases) and 1985 ¢ 226 s 2, 1973 1st ex.s. ¢ 208 8 1, & 1933 ex.s8. ¢
62 8 67; '

(2) RCW 66.08.075 (Officer, employee not to represent mamufacturer,
vholesaler in sale to board) and 1937 ¢ 217 g 5;

(3) RCW 66.08.160 {(Accuisition of warehouse authorized) and 1947 ¢
134 8 1;

(¢) RCW 66.08.165 (Strategies to improve operaticnal efficliency and
revapue) and 2005 ¢ 231 8 1;

(5} RCW 66.08.166 (Subday sales authorized--Store selection and
other requirements) and 2005 ¢ 231 s 2; .

(6) RCW 66.08.167 (Sunday sales--Store selectiom).’and 2005 ¢ 231 s
. -

{7} RCW £6.08.220 (Liguor revolving fund--Beparate accbunt--
Distribution) and 2011 ¢ 325 8 B, 2009 ¢ 271 8 &, 2007 ¢ 370 g 15, 1999
¢c 28l 5 2, & 184% c 5 8 11; |
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(8) RCW 66.08.235 (Ligquor control board. construction and
maintenance account) and 2011 ¢ 5 & 918, 2005 ¢ 151 s 4, 2002 ¢ 371 &
918, & 1997 ¢ 75 & 1;

(8) RCW 66.16.010 (Board ﬁay establish--Price standards--Prices in
special instances) and 2005 c 518 = 935, 2003 1st sp.s. ¢ 25 s 928,
1839 ¢ 172 8 10, 1937 ¢ 62 &8 1, & 1933 eX.B. C 62 8 4;

{10) RCW 66.16.040 (Sales of ligquor by employses--Identification
carde--Permit holders--Sales for cash--BException) and 2005 c 206 g 1,
2005 ¢ 151 8 5, 2005 c .10‘2 8 1, 2008 ¢ 61 =2 1, 1996 £ 291 8 i, 1995 ¢
16 ¢ 1, 1981 Ist ex.&., c 5 2 8, 1999 ¢ 158 s 217, 1973 1st ex.s. % 209
BE 3, 1971 ex.8, ¢ 15 8 1, 1959 ¢ 111 & 1, & 1933 ex.5. ¢ 62 8 7; .

(11) RCW 66.16.041 (Credit and debit card purchases--Rulesg--
Provigion, imstallation, wmaintepance of equipment by board--
Consideration of offsetting liquor revc;lving fund balance reduction)
and 2011 18t sp.s. ¢ {5+ (ESSB 5921) § 16, 2005 ¢ 151 5'6, 2004 ¢ 63 &
2, 1858 ¢ 265 3, 1997 ¢ 148 8 2, & 1956 ¢c 2%1 g 2;

(12} RCW 66.16.050 (Sale of beer and wine to person licensed to
sell) and 1933 ex.s. c 62 8 8; )

(13) RCW 66.16.060 (Sealed packages may be required, exception) and
1943 ¢ 216 8 1 & 1933 ex.8. © 62 8 9; -

{14) RCW 66.16.070 {(Liquor cannot be opened or consumed on store
premipes) and 2011 ¢ 186 8 3 & 1933 ex.s8. ¢ 62 8 10;

(15) RCW 66.16.100 (Fortified wine gales) and 1997 ¢ 321 B 42 &
‘1987 g 386 8 5; . -

(16) RCW 66,16.110 (Birth defects from alcohol--Warning required)
and 12593 c 422 g 2;

{17) RCW 66.16.120 (Employees working on Sabbath)} and 2005 ¢ 231 s
5; and

(18) RCW 66.28.045 ({Purnishing samples to board--Standards for
accountability--Regulations) and 1975 1lst ex.s. ¢ 173 g 9.
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NEW SECTION. Sec. 216. The following acts or parts of acts are each

repealed:

(1) ESS8B 5942 ss 1 through 6, as later assigned a session law
number and/or codified; '

{2) ESBSB 5942 s3 7 thrbugh 10, ag later assigned a session law
mmber; and )

{3y 2ny act or part of act relating to the warehousing and
distribution of liguor, incliuding the lease "of the state's liguor
warehousing and distribution facilities, adopted subsequent to May 25,
2011 in auy 2011 special gession. i

FART IIX
MISCELLANEOUS FROVIEIONS

NEW SECTION, Sec. 301, This act does not increase any tax, create

any new tax, or eliminate any tax. Section 106 of this act applies to
gpirits licensees upon the effective date of this sectlion, but all
taxes presently imposed by RCW 82.08.150 on sales of spirits by or on
behalf of the liquor comtrol board contimme to apply so long as the
ligquor control board makes any such sgales.

NEW SECTION. Sec. 302, A new sectlon' is added to chapter £6.24 RCW

to read as follows:

The distribution of spirits license fees under sectione 103 and 105
of this act through the liguor revolving fund to border areas,
counties, eities, towns, and the municipal research center must be made
in a manner that provides that each category of recipients receive, in
the aggregate, no less than it received from the liguor revolving fund
during comparable periods prior to the effective date of thisg section.
An additional distribution of ten wmillion dollars per year from the
spirits license fees wmust be provided to border areas, countiesg,
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cities, apd towns through the liguor revolving fund for the purpose of
enhancing public safety programs.

NEW SECTION. Sec. 303. The department of revenue must develop rules
and procedures to addrees claims that this act unconstitutionally
impairs any comtract with the state and to provide a means for
reascnable compensation of claims 1t finds valid, funded first £rom
revermes based on spirits licensing and sale under this act.

NEW SECTION. Bec. 304. If any provision of this act or its

application to - any person or circumstance ls held invalid, the
remainder of this act or the application of the provieion to other

persong or circumstances is not affected.

NEW SECTION. Sec. 305. This act takes effect upon approval by the
voters. Sectiom 216, subsectione (1) and (2) of this act take effect if
Engrossed Substitute House Bill No. 5942 is emacted by the legislature
in 2011 and the-bill, or any portion of it, becomes law. Section 21g,
subsection (3) of this act takes effect if any act or part of an act
relgting to the warehousing and distribution of ligquor, i:icluding the
lease of the state‘s liquor warehousing and distribution facilities, is
adopted subsequent to May 25, .2011 in any 2011 gpecial session.
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Initiative Mezsure 1183
Ballot Title

Inliative Measure No. 1183 conoems liquor: beer, wing, and spirits (hard liquer).

This measure would dlose state liquor stores and sell thelr assets; idense private parties to sell and
distribute spirits; zet Hcense feas based on salos; regulate ficensees; and chanpe regulation of wina
distribution.

Shoujd this measure be enacted into law?
{] Yes
[INo

The Official Ballot Tille was wriien by the Attorney Generel as required by lew and revised by the
court. The Explsnatory Stalement was wiitien by the Attorney General &s recuired by lew. The
Fiscel Impuct Stafement was written by the Office of Finandial Management as required by lew. The
Secretary of State Is not responsible for the content of arguments or statements (WAC 434-881-
180).

[F Explanatory Statement

The Law as It Presently Exlsts

In Washington, the state sslls and conirols the distribution and sdle of “splrits.” The tarm “spirits”
refers to alcoholic beverages also called *herd liquor” (whiskies, vodka, gln, ets.). Spirits includs
beverages containing distiied alcohol ang wines excesding twenty-four percent aicohol by volume.
Spirits do not include lowar alpohal content beveragss such a flavored malt beverages, beer, or

wines containing less than twenty-four parcent elcohal by volume,

in Washington, spiiits are sold st rafal) at state-run Hquor stores and at "contract liquor stores.”
Contract iquor stores are privete businesses that sell spirite and other llquor under a coniract with
fhe state. Washington has epproximately 165 state Hquor stores and 160 contract fiquor stores.

The Waehington Staie Liguor Controt Board ("tha Board™) npu'sl.tas the state llquor stores and
overseas tha contract liquor stores, Among its responsibilitles, the Board regulstes fiquor
advertsing in the state. The Board, however, cannct advertise Equar sales.

The Bogrd sete the price for sphits sold at state-run and contract liquor stores based on the
wholesala cost of the splrits, taxes, and a markup authorized by statute. The Board also collecte the
taxes Imposed on the retall sale of spirits, and collscts ficenss fees and penslties. The proceeds
recalved from the sale of spirits, the fax revenuss on spkits, and Keense fees ars distributed to
citles, counifes, and the stafe, Certain revenuss are dedicated o funding programs addressing
slcohel and drug abuse treatment and prevention.

In Washington, manufacturers and suppliers of epirits mey orly sell spirits 1o the Board. The Board
acts as the sole distributor of spirits sold in the state liquor stores and contract iquor stores, and
sold by restaurents and cerfain other Nicensed seflers, Under a lew effective June 15, 2011, the
state must examine whether 1o lease the state’s liquor distribution faclities to a private party, and
whather such & tease would produce better financial returns for the state.

Existing law allows privete parties 1o sell or distribute alcoholic beverages that are not spirits, such
as wine or beer. Wine and heer sellers gre licensed by the state. There are different licenses for
each of *thres tiers” of the wine and beer business: {1} manufaciuring; (2) distribution; end {3) ratall
sales. Existing law regulates the financial relationships and business fransactons sliowed between
manufacturers, distributors, and retallers. While there sre some exceplions, retaiiers are allowed fo
purchase wine or beet only from distributors. Similarly, distributors are allowed o purchase only
from manufacturars, with certaln exceptions.
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Exisiing law requires wine and beer manufecturars and distribulers to maintzin published price lists
anhd offer the same price to every buyer. This requirament of uniform pricing prevents
manufacturers or distributors from saliing wine or beer af discounted prices 1o select cusfomers,
guch as a quaniity discount or other business reason for a discount Bxisting law also requires wine
end beer retallers to recaive afi wine and beer at their refall store and to not take dellvary or store
wine or beer ot a separate warshouse location.

The Effect of the Proposed Meusure, it Approved

Inftiative 1183 allows private parties o sell and distribute spirits, and allers the Liquor Confrol

.| Board's powers and dutles, i sliminates the Board's power 10 opeata state liguor stores, to
supervise the contract liquor stores, to disiribute liquor, and to set the prices of spirits. Inifiafive

1483 directs the Board 1o close state liquor stores by June 1, 2012, It directs the Board to sell

assets tonnected with Jiquor sales and distribution, and to 4l &t auction the right to operate 2

privale iquor store at the jocation of any existing state iquor store. Inftiafive 1183 repeals a 2011

law that directed the state 1o exemine the financial benefit of laasing the state liquor distributian

Tacilities o a private party.

Under Inifialive 1183, qualifying private parties may abteln licenses to distribute spirlts or to sell
spirite at retsil. A retail gpirits license atiows the retaller to sell spirits direcfly to consumers, and
ellows the sgle of up to 24 Hers of spirits for ressle af a licensed premilse, such as fo a reglaurant.
tnitiative 1183 allows private distributors to start salling splrits on tMarch 1, 2012, and privata refall
splrits sales to start on June 1, 2012, :

To obtain a ratelf apirite license, a store must have at(east 10,000 squara fest of encibsad retsli
apace in 2 single structura. However, Inltiative 1183 alsc allows a refall spirlts license for & store at
the location of a former state liquor store or contract liquor store, even if the store is smaller than
10,000 square fest It also allows smaller siores whers there are no 10,000 squsre foot licansed
spirits sicres In the area. inlfiative 17183 requires retall stares @ pafticipate in fraining their

" employees §p pravent éales of alcohal to minors and inebriated persons.,

Initiztive 1183 allows local governments and the public to provide Input bafora issuanca of a license
fo sail spirits. initiative 1183 preserves local govermnment power to zone and regulats the location of
liquor stores.

. Initiative 1183 would not change the existing taxes on spirits. Initative 1183 would require spirits
retallers and distributors fo pay license fees 10 the state. Retall stores wonld pay = fee of seventesy)
percant of groes revenues from epirlts sales under the license, plus an annual §168 fea, Spirits
distributors would pay an annual $1,320 fae, plus a psroentage of gross revenues from spirts sales
under the licanse, During the first two years of a splsits dietributor licenss, the distributor license fea
woutld be ten perceant of tha distrlbutor's gross spirits sales. After two years, the aphits distributor
fee would drap to five percent of the distributor's-grass spitits sales.

Inftiative 1183 also requires that all parsons holding spiths distibutor licensas must have together
pald a total of one hundred fifyy milion dotlars In eplrits distributor license feas by March 21, 2013. K
the total license fees recelvesd from aY distributor licanse holders Is less than one hundrad fifty
million dellars, the Board must colfect additional spirkts distributbr icense fess to make up the
differance. This additions! fee would be allocated among the persons who held a spirlts distributor
license &t any tims before March 31, 2013.

In addition to axisting laws controlling the distribution of moneys recelvad by the Board, a portion of
fees from retall spirits licenses and epirits distributor llcenses would be distributed fo border aregs,
gounties, and cliies to enhanca public safety progrars.

Inltiefive 1183 also changes isws that regulate the retallers, tistributors, and manufacturers of wine.
Initistive 1183 eliminates the requirement that distributors end mamdacturers of wine sefl st =
wniform price, which would allow the sale of wine at different prices based on husiness reasons.
Sphits could also be soid to different distrtbutors end retallers at different prices. Beer
manufacturers and disiributars, however, would confinus o be regulated by existing laws requiring
uniform pricing. Under Initiative 1183, retsilers could accapt delivery of wine at @ retaf sicre orat e
warshouse logation. Undear Inttiative 1183, a store licensed to sell wine at retsil mey also obtsin an
endorsement allowing the store (0 sell o license holders who sell wine for eonsumption on the
premise. For exampia, this would sllow the store to sell wine 1o a restsurant thet resslis the wine by
the gless or bottle o s cusiomers,

[=) Fiscal Impact Staternent

The fiscal impact cannot be precisely estimated because the privale market will determine botile
cost and markup for spirits. Using 2 range of assumptions, tolal Stale General Fund ravenves l
Increase an estimated $218 million to $263 milllon and total local revenues increase an estimated
$186 million 1o $227 milfion, afier Liquor Corirol Bozrd one-fime and angoing expenses, over six
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fiscal yoars. A one-ime net state revanus geln of $28.4 milion s estimated from sale of the state
liquor distribution ceniar. One-Hime debt 2ervice costs are §5.3 milllon. Ongoing new stata costs are
estimated et $158,600 over six fiscal ysars.

General Assumptions

+  The intiative uses the tarm "spltits” fo describe alcoholic beverages that are distilled instead of
fermented. For purposes of the fiscal impact statement, the term "liquor” Is used for “spirfis” to
maintain consistent terminology. Beer and wine are not spirls or Hiquor.

»  Eglimates are desoribed using the siate’s fiseal year (FY) of July 1 through June 30.

Neaw liquor distributor ficenses and new liquor retsifer ficenses are avellable beginning Feb. 8,

2012, Thers Is no (imft on the number of licenses that can ba lssusd,

¢ Liguor distribotor licensess can begin making sales of liguor March 1, 2012, Liquor retafler
licensees can begln making sales of liquor June 1, 2012,

« By.June 15, 2012, the state will no longer operats the stata liquor distribution senter ot state
fiquor stores,

= Estimates gssume 1,428 lesnsad liguor retallers based on research from Implementation of
Subsitfuie Senste Bill 8328 that authorized beer and wine tasting at grocery stores with a fully
enclosed retail area of 8,000 squera fest and the current number of state-operated end contract
~opereted liquor stores (328). The m:mbq; of licenses s 2ssumed to be constant for each fiscsl
year.

+ Estimafes assuma 184 ficansed liquor distribulors, based on the number of current
Washingion State Liguor Control Board {LCR) licenssd basr 2nd wine distributors, wine
distributors, distileriss and figquor Impaorters. The number 6f licenses is assumed %o be constant
for sach fiscal yoer, -

Estimetes of Impacis are measured against the Juns 2011 LCB revenue forecast (forecast).

Retadl liquor fiter sales ate estimated to grow 6 percent fram Increased access to fiquor. This
assumption it based on an academic study and growth experienced in Alberta, Canade, after
cotverting from state-operated liquor stores fo private liquor stores. A decrease in liquor liter
sules Is astimated using the forecast prios elasticity sssumption of 0.49 percent. Price elasticiy
Is & method used o calculate the change In consumption of a good whan prica increases or
decregses. For every 1 percent Increass/decresse in price, liquor fiter sales increase/decrease
0.49 percent. Growth from increased access and price elasficity is in eddition fo normal 3
parcent growth in liquor liter sales assumed In the forecast

*

State and Local Revenues
Actual fisoat impacts depand on liquor bottta cost In the privats matket and the markup applied by
both private fiquor distribttors and retafiers. Therefore, there is 2 wide range of pofential fiscal

impacts.

To esiimate gains or fosses to the siate and local govermments, the fiscal Impatt statement vsed a
modai developed for prior initiatives, adjusted to refisct the contant of this initiatlve. The model
measures the difference betwean LGB foreczsied liquor revenvas and the sum of the revenue
gains and losses generated under the inftiative using the set of agsumptiens set forth below.

Total Estimated State Gensral Fund Revenues

scal [g012 13 pots 2018 R016 [po1? [FOTAL
sar

w
F:m,, $5,404,000) $51,373,000| $52,007,000] ssa,oss.noog $35,689,000] $35,244,000 ms.m,oﬁlu

=]

igh
Ffmp ss,m,ooa] $59,054,600) asa.arz,ooo] $42,164,000| $42,204,000( $42,260,000/ $252,831,9

Total Estimated Local Government Revenues

cal [2012 2013 Ro14 2015 fma 17 ]fo*rAL
air

F::kup $5,012,000) $56,913,000( $42,50¢,000 W,Sﬁ,ﬂﬁ SZG,TS?.WM{ $25.492,000| 3185,647.mﬁ
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3.361,000’ §63,034,000 $50,741.DDO’ $35,770,000 $34,949,000 $34,088,00 5225,“3,1"10’

State and Local Government Revenue Assumptions

LCP's forecasied average botile price for a Iiter of iquor {before taxes and markup) is used o
estimute both sterte and private mankst botte price.

State's markup on liquor is 5.9 percent during FY 2012 and FY 2013, and 39.2 percent
thereaftar,

Total private distribitoretaller markup for iguor sold In stores Is #et at a low of 52 percent end
a high of 72 percent from March 1, 2012, to March 1, Z014. Thiersaftec, the private market
markup is assumed to be a low of 47 percent and a high of 87 peroent. Tho selected range was
besed on the following sources:

o Low markup -~ 25 percent — is based on U.S. Intemnal Revenue Service. dsta {saies
revenus minus cost of goods) of retall food, beverage and liquor siores threughout the
United Statas,

o High markup — 45 percent — is the fotal liquor markup contained in the Waehington State
Audiior review end is besed on information from the Distillad Spirlts Counclt of the United
States. )

o To these percentages, 27 percent is added through Feb. 28, 20714, and 22 percent is added
thereafter. These percentages represent the total amount of new liquar distibutor and
refaller llcense fees under the infiative. While individual distribtttor and retaller actions will
vary, ecademic research supports an assumpfion that, in the apgrepate statewide, tha
valia of the new liquor distribitor and retafler Hoenss feas will be passed an to the
consumer In the private markst markup.

Markup Assumptions

Fiasal Fo-:a 13 mnzouto h 1, 2014 tol20tS 18 Y

gar ' 28, 2014 Lune 30, 2044
m“” 51.80% 51.90%! 39.20% 39.20%; m.mxﬁ 39.20%] 38,20%
: F::m, 52%  62% 52% AT 4TH 4TH 4T
igh
arkup| 72 2% 72% _ mi 67% &7H  67T%

httbs:lfweianple?sﬁsos:wa.govMyVotdOBHneVotcrsGuideMeasmes?elscﬁonId‘-42&comt...

The initiafive imposes a new fiquor distributor license fee of 10 paresnt of total liquor revenues
from Margh 1 2012, 1o March 1, 2014; the fee decraases to 5 parcent thereafter. The Inltative
Imposes a naw liquor retaller license fee of 17 percent of total fiquor revenuss baginning Juna
1, 2012.

Based on inventory information from the Relall Owners instittted, private liguor stores are
estimated io maintaln two months of liguor inventory. In confrast, state-operated kquor stores
mgintain 1.2 months of liquor Inventory. Thersfore, an addiiona! 0.8 menth of quuor liter pales
fo liquor retallers is assumed during FY 2012,

If the new liquor distributor ficense fee fotals less than $150 million: by March 31, 2013, these
lloensees must pay the differsnce between $150 miljon and actusl receipis by May 81, 2013,
The model estimates that $84 million to $81 million will be pald by licensees during FY 2013
due to this requiremant.

The Inftiative sets a $1,320 license fes for each liguor distribution focation end e $186 floense
fee for each fiquor retailer license. Both fees are due at the time of llcense renewal,

Lsuor distributor licensees are assumad to be subject to the wholesaling husiness and
vocupafion (BAO) tax. Liguor relaller icensess gre assumed be subject to the retziling B&O
tex.

Liquor liter taxas and liquor sales texes are smended by the initinfive, but these changes are
assumed nof to increase, creata or eliminale eny tax.

Except for the los of soles in state-operated liquor stores, estimates do not assume any
shange in pricing or volume of sales of beer and wine,

|
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s  Siate-operated liquor stores sell Washington State Lotery produdts o the public. The estimate
assumes 25 percant of these sales will be [ost and remalning sales will occur In oher cutiets
selling Washingion Stete Lettery products. This revenue loss is esfimatad to be $1.8 million
over six years.

e  Estimabes of sales by ourrent restaurant licensees who self fiquor st retafl 2re limited to
changes from price elastiolly and the loss of the state's 15 percent quanhty price dlscount tn
these licensees,

e Estimates do not gosume any change [n sales by liguor stores oparated on mittary bases.
Such eales are azeumed not it be subjact to liquor liter taxes, Niquar sales taxas or B&D tax.

+ Estimates do not sssume any change in sales by fquer stores operated by iribas. Such sales
are assumed to be subfect to llquor Iher taxes and liquor sales taxes based on currept
agreements between tribes and LGB, but are not subject ta B&O tax.

*  No addltional change Is assumed for tax avsidance/non-compliance by consumews or migration
of sales In and out of state by consumers. These lterns ars sssumed In the forecast ptica

.elastichty assumption.

+  Revenus from the state markup used to pay for the state fiquor distribution center and state
liquor store costs are netied o zero. The nitiative eliminates both the revenue {markup) and the
costs {state liquor distributlon center and state lquor siores), which resylts In no addhlonal
revenue to the stais,

e  The Iniflative requires new fiquor distributor and retaller fess to be depostted Int the Liquor
Revolving Fund. The Liquor Revolving Fund is distributad by statute In the following order:

1. Payment of LOB administrative costs:

2. Distributions to eiate ageounts for spediiic parposes (such a5 drug and elcoho] research st
the University of Washington and Waghingion State University);

3. Border areas {cfies, towns and counties adjecent to the Canadian border); and

4. The remzinder after thase distributions: 2) 50 pereent to the State General Fund; b) 10
percant to counfies; and 3) 40 parcent to ciies and towns,

Therefore, the model first reduces the Liquor Revolving Fund by LCB costs, one-ime and angoing,
to dedermine total ravenues distributed to the State General Fund and local governments. Other
revenues (beer laxes, wine texes, penatiies, elc.) depostted into the Liguor Revolving Fund are :
assumed 1o be unaffecied by the initiative and continue fo be shared beiwaen the elate and iocal
governments.

8pecific Local Government Revenug Asatmptions
«  New liquor disttibutor and reteliers licente feas must be uaed io maintain, In the aggregate,
Liquor Revolving Fund distributions to counties, cliies, towns, border areas and the Municlpal
Research Service Ceniar In an amount no less than the amount recslved in compareble
periads. For purposes of the model, comparable period ie measured by funds forecasted for
celendar year 2011, The model estitnetes that local distributions will exceed the maintenance
level required by the initlative each fiscal year.
An edditionat $10 million Is also provided to countles, cities, towns and border aress.
Approximalely 38 cities and towns impose & local BEO tax. Using data from the Washington
State Department of Revanue's 2008 Tex Referencs Manuel, total local BE&O tex is
approximately 10 percent of 1otal stete B&O tax. Assuming this refio, $3 mfilion is estimated as
new local R&O taxes from liquor sales over gix fiscal yoars.
»  Total local government revenues are the sum of the incraased Liquor Ravelving Find
distributions, the additional $10 millon and {ocal BRO tax,

Specific State Asset Assumplions
‘The saie of the state liguor disfribution canter Is astimated to generats @ potential net $28.4 mililon
In revanue. Becauss the sale date cannot be precizely determined, this revenus is stated
separately and excluded from the total State Genersl Fund revenue estimates In the first table
above. The value of the state liquor distribution center is estimated o ba $20,.4 million, based on
the King County Assessors Office 2011 zsseesed value of the property. The safe of the equipment
in the state liquor distribution center Is estimated to be $8 million, based on tive 2010 Washington -
State Auditor review, which assumed the seie of $16 million In essets would return sbout $8 million.
Costs o sefl the state liquor distibution center sre estmated 1o total $1 miilion at the ime of saje.

0-000000105
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— The Iniigtive requires LCB 1o sell by public euction the rigit— at each state-owned store location
( — to operate a liquor store upan the premises without regard to the size of the premises if the
applicant otherwise qualifies for e liquor retaller license, All state-operated Squor stores are faased
and cannot be fransferred or assigned. In addifion, of tha 166 stata-operated Hquor stotes, 127 ars
locetad within one black of a grocary store, Because thess factors (Jocation, competiion and
lessor) will vary by state-opereted liquor sfore and will affact the value of sach operating Tight,
revenue genarated from the auction Is indeterminate end not assumed in the moded,

The initiative would repeal Engrossed Substitute Senate Bl 5942 (ESSB 5942), whish directed the
Office of Finenclal Management to conduct 2 compsiitive process for the sefection of a private
seolor entity & lease and modemize the stete’s liguor warehousing and distribulion facilittes. Under
ESSB 5842, if a proposal is determined to be in the best interests of the state by the Office of
Finsncial Management after consuitation with LCB and an edvigory board created througit the

- legislation, LCB may contract with that privete entity for the lease of the state’s liquer warehousing
and distribution facilities. Because it is not fnown if LCB will enter Into a contract, no revenue is
assumed In the model.

State and Local Expanditure Estimate Assumptions
Revenue gains will acorue 1o existing accounts, tha langest belng the State General Fund, which
may be used for any govarmmental purpbse a3 eppropriated by the Cagisiature.

Washington State Lottery proceeds In extess of expenses are depostied Into the State Oppartunity
Pathways Agoount {o support programs In higher educalion and early learning, Due to the logs of
same Jottery product sales In state quor stores, | Is esfimated that funds to this 2osount will
decrease $1.8 million over six fiscal years.

Each county and ciy Is required to spend 2 barcent of Its shete of lquor revenues on alcohal end
chemical dependency services, and these expanditures will Increzse. The sddifional $10 million
distributed 1o olies, towns, sounties and border arees afe for enhancing publie safely programs.
The remaining revenus can ba used for any allowabls local govamment purpose.

State and Local Cost Estimate Assumptons
The fiscal Impact stetement does not estimate state costs or state savings due o soclal impscts
from approval of the infative. No costs are assumed for local governments.

Ligquor Control Board Costs
Estimated one-time and ongolng LCB costs are assumead fo be pald by the Liguor Revoiving Fund.
Therefora, payment of tha following costs is mefiected In the Stata General Fund revenue estimais.

LCB ongoing costs for licensing, enforvemant and administraion ars estimated to increase by
$350,000 for new fes~collection costs and Implementing the “responsible vandor program.” No
state costs from increagsed enforcement activitles are asgumed In the sstimale.

Assuming a dlosura date of June 16, 2012, LCB wiil Ineur one-ime state costs sseostated with

managing the closire of the state liguor distribution canter and state liquor stores. There wil be

edditional one-ime coste for Issuing new licenses. These stafe costs are sstimated fo total $28.7

miifon during FY's 2012 and 2013:

»  Unemployment, sick laave and vacaiion buyout costs for stefe employees estimated at $'l1 8
milfion.

~ Information tedmo!ogy changes and sialf to Jasus new licenses estimated at $2.7 willion,

= Staffing costs to coordinate tha sale of existing inventory, termination of contract store leases,
surplus of store fixtures and auction of state-oparated storae operating rights estimated at $11
rmailiion.

+ Final audits of each state and comiract ilquor store estimated at $1.9 milfion.

+  Prolect management and addiional human resource steff estinatad at $1.3 million.

Department of Revenue Costs

‘The Washingten State Department of Revenue will administer the collection of liquar exclse tax
from licensed Hquor distributors and retaflers. Costs indude additignal sisff, Information technology
changes, rule-making and pollcy activities, taxpayesr mellings and workshops, supplies end

|
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materlels. Total one-fime state costs are estimated to total $120,100 during FY 2012 Ongoing
costs are estimated to be $38,500 each fisca!l yesr beginning FY 2018,

State Indebtodness

There is $5.3 million in debt service costs for a Certificate of Participstion bond for the state liquor
distribution center that is scheduled 1o be palid by Dea. 1, 2018. This ena-time slate cost is

assumad in FY 2014,
=) Arguments For and Against

Argument For

Argiument Agalnst

Infilative 1163 gets cur state government out  Last ysar more than one million

of tha business of distributing end selling
figuor

11183 ends Washington's outdated state liguor
stare monopoly and aliows consumers to buy
spirifz at Hcensed retsil storas, ke consumars
do In most other states. It afows a imited
number of grocery and refall stores fo get
licenses ko sall fiquor, if approved by the Liquor
Control Board, and prevents liguor salas gt gas
statlons and convenlance stores.

1183 providaes vitzlly needed how revenues
for state and local services

Distributors and stores approved for liguor
licenses will pay e percentege of thelr sales as
license fees, genersating hundreds of mENons of
doliars In new revenues for etate and local
serviges like aducafion, health care and public
safety,

1183 strengthans laws governing the seie of
liquer

1183 doubles penaltias for reteflers who sell
spiriis td minors, ensures jocal nput into which
grocery and retal stores get liquor licanges,
mandgies new tralning programs and increases
campliance requirements for retallers, and
dedicates new revenuas to increase funding for
local pafics, fire, and emsrgency servicas
statewide.

4183 eliminates outdated wine regulations
1183 eliminates outdated regulations that
curently restrict price competition and
wholessie distribution of wine in Washington.
This will halp small Washington winsrles and
Iead 1o betier selactions and more competitive
wine prices for consuimers.

Yeas on 1183 will create true competifion in
liquer and wine distribution and sales,
sirengthsn liquor law enforcement, benefit
Washington taxpsyers and consumers, and
gengrate vitally heeded new revenues for stete
and locel services.

Rabuttat of Argument Against

Washingionlans votad "no" twice to big box
sfores and grocery chains seliing ligoor. Yet
despita the clear messagas we sent, they're
back again spending millons to push F1183.
What part of "no” don't they understand?

More Consumpition, More Probleme

Alcohol already kiile more kids than all other
drugs combined. Yat 1183 allows more than
four times as many liguor outlets, The Centers
for Diseese Confrol recently came out againgt
privatization because [ leads to a 48 pervent or
mora tneraese in problem drinking. That means
more underage drinking and orime,
overburdening police and first respondars.

MinkMar Loophole

1183 Is another flawsd mseasure designad (o
benefit the blg chains, not the publio. It givas
chalns an unfalr competitive advaniage over
amgdler grocars, while & major loephole written
into tha measure will sllow mini-mark 1o sell
tiquor across much of the etato. State storeg
have one of the bast anforcement rates in the
country; grocerias, gae staflons and mink-maris
sell 1 feenagers one fime ot of four. :

Higher Taxez on Consumars

The sponsore of this measure say it Increases
govarnment revenue. But they do & by creating
a new 27 péreent tax passad on to consumasrs.

" Ask youraelf: whan was the last Ime a big

corporation spent millidns, fwice, to fry and
Save us money?

Firefighters, first responders, and Jsw
enforcement leaders oppose 1183. It's oo
risky, and 106 high a price to pay for & littie
convemience. Vote no on 1183,

Rebuttel of Argument For

0-000000107
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The campsipn apalnst 1183 Is funded by big
nrational lisjuor distributers that profit from
Washington's outdated llquor monopoly. Thelr
claims are false and seif-setving. 1183
spectfiically prevenis liquor sales at gas stations
and conventence stores, doubles penalties for
selling apirils to mincrs end generates hundreds
of millions In new revenues to schools, health
oere, police and emergsncy services without
raising taxes. That's why community Jeaders,
law enforcament officials and taxpayer
advocates suppari yes on 1183.

Argument Prepared By

Page 8 of 8

Ths Liquor Contrel Board detarmined 1183
contains loopholes that snable mini-marts and
pas stations to sefl liguor. Looal indspandent
grocers gppose 1183 because i tilte tha rules
againstthem. And 1183 creates & new 27
parcent hidden tax passed onto consumers,
raising {axes fo fund corperste profits, Four
fitnes the number of outlets l2 toa much. 1183 s
another flawed, risky Initlafive putting corporate
proflite over our safety. The responsible cholce:
Vote no 1183,

Argument Preparsd By

Anthony Anton, President, Washington
Restaurant Assodiefior; Erl¢ Robertson, Former
Capiein, Washingion Ststs Palrol: Dantel J.

- Bvang, Former Govamnor of Washington; Cherla

Kyors, Washington Stete Chalr, Norhwast
BGmcery Associafion; Bol Edwards, Former
President, Association of Washington Cities; John
Morgan, Winemsker/Board Member, Family
Winerles of Washington State.

Contact: (500) 056-3480; Info@YESonTi83.com;
wuw. YESon1183.com

Jim Cooper, Washington Association for
Substance Abuse and Violence Prevention;
Alice Woldt, Co-Director, Faith Acflon Netwari:
Kelly Fox, President, Washington State Councht
of Firefighters; Sharon Ness, RN, Acute Care
Nurse; Craig Soucy, Emergency Medical ~
Tachnicisn, Renfvn Fire and Emergency
Services; Linda Thompson, Execulive
Diractor, Greater Spokane Substance Abuse
Couneill.

Contact: (206) 436-6535;
info@protecoursommunities.oom;
www.Dbrotectoursommunities.com
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kWashingtén State Licensing and Rggulaﬁon
. ! PO Box 43098, 3000 Pacific Ave SE
quﬂ(}r Control Board Olympia WA 98504-3098

Phone — (360} 664-1600
Fax — (360) 753-2710

May 14, 2012
MAYOR OF BURLINGTON

Re: Application for a Spirits Retailer License

Applicant: HK INTERNATIONAL LLC
Princiﬂals: HAKAM SINGH; KULWANT KAUR; HARVINDER SINGH; BALJINDER
SING
License No: 080190-3C :
Tradename: STATE LIQUOR STORE # 152/SKAGIT BIG MINI MART
UBI: 602-365-483-001-0001
Address: 157 S BURLINGTON BLVD
BURLINGTON, WA 98233-1706 -

Contact Name: Hakam Singh Phone No: 360-941-4000

This letter is to notify you that HK INTERNATIONAL LLC, has appfied for a liquor
license at the above location to sell spirits in original containers to:

Consumers for off-premises consumption

+ Pemnit holders
» Retailers licensed to sell spirits for on-premises consumption; and to
o - Export spirits

Per state law adopted under Initiative 1183 (RCW 66.24.620 (1)), if this application is
approved, sales cannot begin until June 1, 2012. - ’

The applicant’s location is a former WSLCB state liquor store. In accordance with
Initiative 1183 (RCW 66.24.630 (c)), The Board may not deny a Spirits Retailer license
to an otherwise qualified holder of a former state liquor store operating rights sold at
auction. Therefore, this notice is being provided fo you as an informational courtesy
only.

Alan E. Rathbun, Director
lLicensing & Regulation

LA Notification (Former State Liquor Stores) 4/24/12






RCW 34.05.530:

A person has standing to obtain judicial review of agency action if that
person is aggrieved or adversely affected by the agency action. A person is
aggrieved or adversely affected within the meaning of this section only
when all three of the following conditions are present:

(1) The agency action has prejudiced or is likely to prejudice that person;

(2} That person's asserted interests are among those that the agency was
required to consider when it engaged in the agency action challenged; and

(3) A judgment in favor of that person would substantially eliminate or
redress the prejudice fo that person caused or likely to be caused by the

agency action

RCW 34.05.562:

(1) The court may receive evidence in addition to that contained in the
agency record for judicial review, only if it relates to the validity of the
agency action at the time it was taken and is needed to decide disputed
issues regarding;

(a) Improper constitution as a decision-making body or grounds for
disqualification of those taking the agency action;

(b) Unlawfulness of procedure or of decision-making process; or

{c) Material facts in rule making, brief adjudications, or other proceedings
not required to be determined on the agency record.

(2) The court may remand a matter to the agency, before final disposition
of a petition for review, with directions that the agency conduct fact-
finding and other proceedings the court considers necessary and that the
agency take such further action on the basis thereof as the court directs, if:

(a) The agency was required by this chapter or any other provision of law
to base its action exclusively on a record of a type reasonably suitable for
judicial review, but the agency failed to prepare or preserve an adequate
record;



(b) The court finds that (i) new evidence has become available that relates
to the validity of the agency action at the time it was taken, that one or
more of the parties did not know and was under no duty to discover or
could not have reasonably been discovered until after the agency action,
and (ii) the interests of justice would be served by remand to the agency;

(¢) The agency improperly excluded or omitted evidence from the record;
or

(d) A rclevant provision of law changed after the agency action and the
court determines that the new provision may control the outcome.

RCW 34.05.570:

(1) Generally. Except to the extent that this chapter or another statute
provides otherwise:

(a) The burden of demonstrating the invalidity of agency action is on the
party asserting invalidity;

(b) The validity of agency action shall be determined in accordance with
the standards of review provided in this section, as applied to the agency
action at the time it was taken;

(c) The court shall make a separate and distinct ruling on each material
issue on which the court's decision is based; and

(d) The court shall grant relief only if it determines that a person seeking
judicial relief has been substantially prejudiced by the action complained
of.

(3) Review of agency orders in adjudicative proceedings. The court shall
grant relief from an agency order in an adjudicative proceeding only if it
determines that:

(a) The order, or the statute or rule on which the order is based, is in
violation of constitutional provisions on its face or as applied;



(b) The order is outside the statutory authority or jurisdiction of the agency
conferred by any provision of law;

(¢) The agency has engaged in unlawful procedure or decision-making
process, or has failed to follow a prescribed procedure;

(d) The agency has erroneously interpreted or applied the law;

(e) The order is not supported by evidence that is substantial when viewed
in light of the whole record before the court, which includes the agency
record for judicial review, supplemented by any additional evidence
received by the court under this chapter;

(f) The agency has not decided all issues requiring resolution by the
agency;

(g) A motion for disqualification under RCW 34.05.425 or 34.12.050 was
made and was improperly denied or, if no motion was made, facts are
shown to support the grant of such a motion that were not known and were
not reasonably discoverable by the challenging party at the appropriate
time for making such a motion;

(h) The order is inconsistent with a rule of the agency unless the agency
explains the inconsistency by stating facts and reasons to demonstrate a
rational basis for inconsistency; or

(1) The order is arbitrary or capricious.
(4) Review of other agency action.

(a) All agency action not reviewable under subsection (2) or (3) of this
section shall be reviewed under this subsection.

(b) A person whose rights are violated by an agency's failure to perform a
duty that is required by law to be performed may file a petition for review
pursuant to RCW 34.05.514, seeking an order pursuant to this subsection
requiring performance. Within twenty days after service of the petition for
review, the agency shall file and serve an answer to the petition, made in
the same manner as an answer to a complaint in a civil action. The court
may hear evidence, pursuant to RCW 34.05.562, on material issues of fact
raised by the petition and answer.



(c) Relief for persons aggrieved by the performance of an agency action,
including the exercise of discretion, or an action under (b} of this
subsection can be granted only if the court determines that the action is:

(i) Unconstitutional;
(ii) Outside the statutory authority of the agency or the authority conferred
by a provision of law;

(iii) Arbitrary or capricious; or

(iv) Taken by persons who were not properly constituted as agency
officials lawfully entitled to take such action.
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